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This writ petition has been filed for the following reliefs:-

“i Issue a writ, order or direction in the nature of Certiorari quashing the
impugned order dated 26.08.2025 passed by
respondent no.3.

ii Issue a writ, order or direction in the nature of Mandamus commanding
the respondent no.3 to offer appointment to the
petitioner on the post of constable in Civil Police in pursuance of the

selection made by the U.P. Police Recruitment and Promotion Board.”

Brief facts of the case are that the petitioner appeared in the U.P.
Police Constable Civil Police Direct Recruitment, 2023. The result of the
written examination was declared, wherein the petitioner was declared
successful. Thereafter, the petitioner was called for medical examination
by means of letter dated 19.04.2025. The petitioner appeared for the
medical examination on the prescribed date and was declared medically
fit. Consequently, the petitioner was selected for appointment to the post

of Constable, Civil Police and the result was declared on the official
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website of respondent No. 2. After the selection of the petitioner, a letter
was sent to Police Station Turkpatti, District Kushinagar, for character
verification of the petitioner. In pursuance thereof, respondent No. 4
submitted a report dated 16.05.2025, mentioning therein that a case
under Section 60 of the Excise Act, being Case Crime No. 12 of 2021
was registered against the petitioner, wherein charge-sheet had been
submitted against the petitioner on 04.06.2021 and an NCR No. 139 of
2018 under Sections 323, 504 I[.P.C. was also registered against the
petitioner. Thereafter, the Superintendent of Police, District Kushinagar,
sought further guidance from the District Magistrate, Kushinagar, by
means of letter dated 29.05.2025. The District Magistrate, Kushinagar,
submitted its report dated 05.06.2025, whereby he did not recommend
the candidature of the petitioner for appointment to the post of
Constable. Thereafter, respondent No. 3, Superintendent of Police,
District- Mau by means of the impugned order dated 26.08.2025,
rejected the claim of the petitioner for appointment to the post of

Constable. Hence, the present writ petition.

In the counter affidavit, it has been stated by the respondents that
after selection of the petitioner, the character verification of the
petitioner was conducted by the Superintendent of Police, Kushinagar,
wherein it was found that Case Crime No. 12 of 2021, under Section 60
of the U.P. Excise Act, and NCR No. 139 of 2018, under Sections 323
and 504 of the L[P.C, were registered against the petitioner.
Consequently, the District Magistrate, Kushinagar, found the petitioner
unsuitable in the character verification report and the Superintendent of
Police, Mau, by means of order dated 26.08.2025, cancelled the
candidature of the petitioner. It has been further stated that the
Recruitment Board has no role whatsoever in the post-selection process
of character verification. In the present case, the action of cancellation of
the candidature of the petitioner has been taken by the appointing

authority i.e. the Superintendent of Police, Mau.

In the rejoinder affidavit, the petitioner has denied the averments

made in the counter affidavit and has stated that as per clause 8(2) of the
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advertisement only the Recruitment Board has right to cancel the
candidature of the petitioner but the impugned order dated 26.08.2025
has been passed by the Superintendent of Police, Mau.

Learned counsel for the petitioner submitted that at no point of
time, petitioner was supplied with the report submitted by respondent
No. 4 dated 16.05.2025 and mere pendency of criminal case cannot be a
ground for denying appointment without considering the factual aspect
of the matter and recording finding that nature of the offence for which
case is pending against the petitioner, is such that candidature of the
petitioner is not suitable for being appointed. It has been further
submitted that the Government Order dated 28.04.1958 provides for
verification and submitted that Note (a) of the Government Order
provides that even conviction need not of itself involve the refusal of
certificate of a good character, the circumstances of conviction have to
be taken into account, and if they involve any moral turpitude or
association with the crimes of violence, or with movement which has its
object to overthrow by violent means of government as by law now
established in free India, mere conviction should not be regarded as

disqualification.

Learned counsel for the petitioner further submitted in the
supplementary affidavit that petitioner has not been served any notice or
summon in respect of aforesaid case and only after his knowledge
about the pendency of the case in Excise Act, he surrendered himself
before the Court and was released on bail on 16.05.2025. Learned
counsel for the petitioner relied upon the judgment passed in cases of
Avtar Singh Vs. Union of India and others; (2016) 8 SCC 471,
Umesh Chand Vs. State of U.P. and others; 2023 (12) ADJ 702 (DB),
Rakesh Kumar Verma Vs. State of U.P. through Principal Secretary,
Department of Cane and Sugarcane and others; Writ A No.18090 of
2020; 2026: AHC-LKO: 20743; Anil Kumar Vs. State of Uttar
Pradesh and 5 others, Writ A No. 15735 of 2025; 2025:AHC:204592
and Navin Rajhans Vs. State of U.P. and 5 others, Writ A No. 6543 of
2023, Neutral Citation No.-2023:AHC:114199.
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Per contra, learned Standing Counsel submitted that respondent
No. 3, has rejected the case of the petitioner on the ground that two
criminal cases are pending against the petitioner and, therefore he 1s not
fit to be appointed in police force, which needs persons of immaculate
character and high dignity. Learned counsel for the respondents further
submitted once the writ petitioner is suffering from an impediment by
way of criminal cases the respondent No. 3, Superintendent of Police,
Mau, on considering the inputs submitted by District Magistrate,
Kushinagar in terms of circular/Government Order dated 28.04.1958,
proceeded to consider the case of the petitioner and has found the
petitioner to be unfit for being appointed as Police Constable. It has also
been submitted that appointment as being sought is of a disciplined force
wherein possession of unblemished character is of paramount
consideration and here in the present case, once it was found that F.I.LR.
has been lodged against the petitioner and criminal trial is pending, post
submission of charge sheet, then appointing authority by taking
conscious decision has found the petitioner not to be suitable for being
considered for grant of appointment. It has also been submitted by
learned Standing Counsel that once factum of loss of confidence is there,
then it would not be proper and justified to direct the State respondents
to grant appointment to the petitioner, particularly when it is admitted
case of the petitioner that a criminal trial is pending against him. It has
been further submitted by learned Standing Counsel that impugned order
has been passed in accordance with law and does not call for any

interference by this Court.

Reliance has also been placed upon the judgment passed by
Hon'ble Supreme Court in the case of Rajasthan Rajya Vidyut
Prasaran Nigam Limited and Another Vs. Anil Kanwariya, Civil
Appeal Nos. 5743-5744 of 2021 decided on 17.09.2021, Union of
India and Others Vs. Methu Meda, Civil Appeal No. 6238 of 2021
decided on 06.10.2021, State of Rajasthan and Ors. Vs. Chetan Jeff
reported in AIR 2022 (SC) 2274, Satish Chandra Yadav Vs. Union of
India and Ors., Civil Appeal No.- 6955 of 2022 decided on
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26.09.2022, Imtiyaz Ahmad Malla Vs. State of Jammu & Kashmir
and Others, Special Leave Petition (C) No. 678 of 2021 decided on
28.02.2023 so as to contend that mere disclosure of the criminal case

would not be a ground to accord appointment.

Before considering the rival submissions, it would be appropriate
to consider the relevant statutory provisions as well as Government
Orders issued by the Government. The procedure and the manner,
according to which, selection is to be made on the post in question is
governed by the rules, namely, Uttar Pradesh Police Constable and Head
Constable Service Rules, 2015 and amended in the year 2017 enacted in
exercise of the power under clause (c) of sub-section (2) of section 46
read with sub-section (3) of the Police Act, 1861. Rule 16 of the above
noted rules provides as under:-

"16. Character Verification shall be completed under the supervision of

appointing authority before issuing of appointment letter and before sending

the candidates for training. Ordinarily character verification shall be
completed within a month. On adverse fact coming to light during character

verification of any candidate, he shall be declared unfit by the appointing

authority and such vacancies shall be carried forward for next selection.

Rule 16 provides for character verification before issuance of
appointment order and also before sending the candidate for training,
and on adverse fact coming in light during character verification of a
candidate, he or she shall be declared unfit by the appointing authority,
and such vacancy shall be carried forward for next selection, but no
criteria or procedure is provided in the said Rule in order to determine as
to whether and under which parameter a candidate is to be declared

unfit.4

Learned counsel for the petitioner has invited the attention of the
Court towards Government Order dated 28.04.1958 providing for
verification of character and antecedents of a government servant before
their fresh appointment. Submission of the learned counsel for the
petitioner is that in view of note appended to para 3 (a) of Government

Order in question, a conviction need not by itself involve the refusal of a
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certificate of good character. In a nutshell, the argument is that in the
present case there is no order of conviction, but only criminal case has
been lodged. Respondent No. 3 has not applied its mind as to whether
offence for which petitioner has been charged would be a ground to

negate the claim of the petitioner for training and appointment.

12. Both counsel for the petitioner and learned Standing Counsel has
relied upon Government Order dated 28.04.1958 to contend that the
character verification is to be made under the aforesaid Government
Order and the same is occupying the field providing for the modalities of
verification of character of antecedents of government servants before
their fresh appointment. Paragraph No. 3 of Government Order

No0.4694-11-B-321-1947 dated 28.04.1958 is being quoted hereinunder:-

"3. (a) Every direct recruit to any service under the Uttar Pradesh
Government will be required to produce: (i) A certificate of conduct and
character from the head of the educational institution where he last studied
(if he went to such an institution). (ii) Certificates of character from two
persons. The appointing authority will lay down requirements as to kind of
persons from whom it desires these certificates. (b) In cases of doubt, the
appointing authority may either ask for further references, or may refer the
case to the District Magistrate concerned. The District Magistrate may then

make further enquiries as he considers necessary.

Note-- (a) A conviction need not of itself involve the refusal of a
certificate of good character. The circumstances of the conviction
should be taken into account and if they involve on moral turpitude or
association with crimes of violence or with a movement which has its
abject to overthrow by violent means of Government as by law now
established in free India the mere conviction need not be regarded as
disqualification. 1 (Conviction of a person during his childhood should
not necessarily operate as a bar to his entering Government service.
The entire circumstances in which his conviction was recorded as
well as the circumstances in which he is now placed should be

taken into consideration. If he has completely reformed himself on

attaining the age of understanding and discretion, mere
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conviction in childhood should not operate as a bar to his

entering Government service)."”

Contention of learned counsel for the petitioner is that merely
because charge sheet has been submitted against the petitioner in a
criminal case and that too the same is pending before the Court and it
may take several years to decide the same, therefore it would not be
proper to deny the appointment to the petitioner. It has been further
submitted that from the perusal of the First Information Report, it is
apparent that an F.I.LR. was lodged under Section 60 of the Excise Act
against the petitioner. The First Information Report against the petitioner

1s quoted as under:-

"THe . .... Be NRES UH IRGT H &9 foler R Y IR g
fIRTFIR YT T TR JAfIGeh 3=ciid &RT 60 Ex. Act 2T JdUe! SHue
PR 37T feA7ip 30.05.2021 &1 H 80 P10 UG 8 d Pro I
PR @A &F § AFR 8] ORT IR WR AiNe of 6 J@dk @™ ¥
g1 el fb b eafth go Hlo fAeEmerd sRar ISl urhs ( SgNaAT Tlell) &
URT 31y et IRTE & fdeht o &7 81 STea! fhaT T yapsT ST ahelT B
qEAR $I I BT TG PRSP 89 Yl dTel TEAR BT T oo Iel [
Yo HTo fqEnery sRar IS UIehs ( IgRAT TIell) & UMY Ugd Al JEER TR
7 I Afth $I IR FIRT IRD &€ 9¢ TT| I Afh Pl FoR &9 Gfeld arall
R U] Al 98 WM o I 89 YfelF atall o I8 S $ad Sl I BRa
Uhs foldT| gds T fth & A gar geT T af 3T 9 gRol §F 5
HRORIT JTo RaT I TS ( i) T gdhde! SMYE PR
AR | s T Afh hHY ST TeAell ot 7 O gbs T @k & it g1 A
U& e SIRDT H dRel Garef o &9 fole SRS §3MT SRS &l SR
P GAd) GaT TT ar P oRIg Y e e 31 W 21 Udbs T Ak |
IR & T 7 IMNBHR U7 derd a1 ar fgm  HIfeR @7 | b aAfh

BT J§ HI AT gRT 60 Ex Act IR fRRRId gfeld § 9T e

17.42 991 9 foldm W71 SRES YaT e ARG Dl IRDA Dl S Bl T
e Hus § Faefie Al R T AeR IR fhaT 7 | fReaRt & J9
ST & THE AN ST & TATEr B, HET T AN HelTs RIS Dl a1
&R §Y & 98 R | REIRT & FHY AHaTEdR RN W Faf= ~FRied b
3G Uq f1cel &l Ut foham ST 38T 31 % Al WX folgar qga gATan
T4 Trd & EEIER SR O R B | B Bl U g CUIRE]
FIREIRY 1 o1 IfHGh &b IR Pl 3 I & IR e Hip R died
IR HI0 I PAR ¥ folgdTs 73 | BFIER S0 HI0 Ggrr g o
Jhusl SFUE PR, SEAER Hlo IHA PAR, SEIER IS
g?ﬂ‘c’%—q‘ T Ui AHYH BT & TS BEIER S H A HIh IR
H H10H0 b IS THIUIT o_a § fb ™R GRT 'SR T Tobad Ba

3T&R: §leT dlefhy PN UR CIZY hRarT 1T |

It has also been submitted by learned counsel for the petitioner
that District Magistrate, Kushinagar has refused to give character
certificate to the petitioner merely on the ground that an F.I.R. has been lodged

against the petitioner wherein after investigation a charge sheet has been
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submitted and the matter is pending before the court, and has not applied its
mind to the relevant provisions of Government Order dated 28.04.1958
to find out whether the conduct of the petitioner is such as the same is
not suitable for appointment. It has also been submitted by learned
counsel for the petitioner that under the Government Order dated
28.04.1958, even conviction in a criminal case is itself not a ground for

refusing the appointment.

15. It has also been submitted that a bare look to the Government
Order dated 28.04.1958 would reveal that in cases of doubt, appointing
authority may ask for further references or may refer the case to the
District Magistrate concerned and the District Magistrate may make
further enquiry for the grant of character certificate and Note (a) itself
provides that a conviction need not of itself involve the refusal of the
certificate of good character. The circumstances of conviction should be
taken into account and if they involve any moral turpitude or association
with crimes of violence or with movement which has its object to
overthrow by violent means of Government as by law now established in

free India the mere conviction need not be regarded as disqualification.

16. Thus, it is clear that mere conviction is not a ground for refusal of
appointment. In other words, it has been further contended that it can be
very well said that consideration is to be made at the end of the
appointing authority whether conviction can be a ground for offering or
refusing appointment, looking into the facts and circumstances of

individual matter.

17. It has also been submitted by learned counsel for the petitioner
that in the case in hand, the petitioner has yet not been convicted but
merely an F.ILR. has been lodged in which after investigation a charge
sheet has been submitted and the petitioner has also been granted bail on
16.05.2025. Therefore, in view of the Government Order dated
28.04.1958, the same cannot be a ground for refusing appointment to the

petitioner.
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18. In case of Avtar Singh (supra), the Supreme Court, after
considering the various judgments of the Hon’ble Supreme Court,
summarized its conclusion in paragraph No. 38 of the judgment, which

is quoted as under:-

“38. We have noticed various decisions and tried to explain and reconcile
them as far as possible. In view of the aforesaid discussion, we summarise

our conclusion thus:

38.1. Information given to the employer by a candidate as to conviction,
acquittal or arrest, or pendency of a criminal case, whether before or after
entering into service must be true and there should be no suppression or

false mention of required information.

38.2. While passing order of termination of services or cancellation of
candidature for giving false information, the employer may take notice of

special circumstances of the case, if any, while giving such information.

38.3. The employer shall take into consideration the government
orders/instructions/rules, applicable to the employee, at the time of taking

the decision.

38.4. In case there is suppression or false information of involvement in a
criminal case where conviction or acquittal had already been recorded
before filling of the application/verification form and such fact later comes to
knowledge of employer, any of the following recourses appropriate to the

case may be adopted:

38.4.1. In a case trivial in nature in which conviction had been recorded,
such as shouting slogans at young age or for a petty offence which if
disclosed would not have rendered an incumbent unfit for post in question,
the employer may, in its discretion, ignore such suppression of fact or false

information by condoning the lapse.

38.4.2. Where conviction has been recorded in case which is not trivial in
nature, employer may cancel candidature or terminate services of the

employee.

38.4.3. If acquittal had already been recorded in a case involving moral
turpitude or offence of heinous/serious nature, on technical ground and it is
not a case of clean acquittal, or benefit of reasonable doubt has been given,
the employer may consider all relevant facts available as to antecedents, and

may take appropriate decision as to the continuance of the employee.
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38.5. In a case where the employee has made declaration truthfully of a
concluded criminal case, the employer still has the right to consider

antecedents, and cannot be compelled to appoint the candidate.

38.6. In case when fact has been truthfully declared in character verification
form regarding pendency of a criminal case of trivial nature, employer, in
facts and circumstances of the case, in its discretion, may appoint the

candidate subject to decision of such case.

38.7. In a case of deliberate suppression of fact with respect to multiple
pending cases such false information by itself will assume significance and
an employer may pass appropriate order cancelling candidature or
terminating services as appointment of a person against whom multiple

criminal cases were pending may not be proper.

38.8. If criminal case was pending but not known to the candidate at the time
of filling the form, still it may have adverse impact and the appointing

authority would take decision after considering the seriousness of the crime.

38.9. In case the employee is confirmed in service, holding departmental
enquiry would be necessary before passing order of termination/removal or
dismissal on the ground of suppression or submitting false information in

verification form.

38.10.  For  determining  suppression  or  false  information
attestation/verification form has to be specific, not vague. Only such
information which was required to be specifically mentioned has to be
disclosed. If information not asked for but is relevant comes to knowledge of
the employer the same can be considered in an objective manner while
addressing the question of fitness. However, in such cases action cannot be
taken on basis of suppression or submitting false information as to a fact

which was not even asked for.

38.11. Before a person is held guilty of suppressio veri or suggestio falsi,

knowledge of the fact must be attributable to him."

19. In case of Commissioner of Police and others Vs. Sandeep
Kumar,(2011) 4 SCC 644, the observations made by the Court in
paragraph Nos. 8,9, 10 and 11 are quoted as under:-

“ 8. We respectfully agree with the Delhi High Court that the cancellation of

his candidature was illegal, but we wish to give our own opinion in the
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matter. When the incident happened the respondent must have been about 20
vears of age. At that age young people often commit indiscretions, and such
indiscretions can often been condoned. After all, youth will be youth. They
are not expected to behave in as mature a manner as older people. Hence,
our approach should be to condone minor indiscretions made by young

people rather than to brand them as criminals for the rest of their lives.

9. In this connection, we may refer to the character 'Jean Valjean' in Victor
Hugo's novel 'Les Miserables', in which for committing a minor offence of
stealing a loaf of bread for his hungry family Jean Valjean was branded as a
thief for his whole life. The modern approach should be to reform a person

instead of branding him as a criminal all his life.

10. We may also here refer to the case of Welsh students mentioned by Lord
Denning in his book 'Due Process of Law'. It appears that some students of
Wales were very enthusiastic about the Welsh language and they were upset
because the radio programmes were being broadcast in the English language
and not in Welsh. Then came up to London and invaded the High Court. They
were found guilty of contempt of court and sentenced to prison for three
months by the High Court Judge. They filed an appeal before the Court of
Appeals. Allowing the appeal, Lord Denning observed .-

"I come now to Mr. Watkin Powell's third point. He says that the sentences
were excessive. I do not think they were excessive, at the time they were given
and in the circumstances then existing. Here was a deliberate interference
with the course of justice in a case which was no concern of theirs. It was
necessary for the judge to show - and to show to all students everywhere -
that this kind of thing cannot be tolerated. Let students demonstrate, if they
please, for the causes in which they believe. Let them make their protests as
they will. But they must do it by lawful means and not by unlawful. If they
strike at the course of justice in this land - and I speak both for England and
Wales - they strike at the roots of society itself, and they bring down that
which protects them. It is only by the maintenance of law and order that they
are privileged to be students and to study and live in peace. So let them
support the law and not strike it down.

But now what is to be done? The law has been vindicated by the sentences
which the judge passed on Wednesday of last week. He has shown that law
and order must be maintained, and will be maintained. But on this appeal,
things are changed. These students here no longer defy the law. They have
appealed to this court and shown respect for it. They have already served a
week in prison. I do not think it necessary to keep them inside it any longer.
These young people are no ordinary criminals. There is no violence,
dishonesty or vice in them. On the contrary, there was much that we should
applaud. They wish to do all they can to preserve the Welsh language. Well
may they be proud of it. It is the language of the bards - of the poets and the
singers - more melodious by far than our rough English tongue. On high
authority, it should be equal in Wales with English. They have done wrong -
very wrong - in going to the extreme they did. But, that having been shown, 1
think we can, and should, show mercy on them. We should permit them to go
back to their studies, to their parents and continue the good course which
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they have so wrongly disturbed.” [ Vide Morris Vs. Crown Office, (1970) 2
OB 114]

In our opinion, we should display the same wisdom as displayed by Lord
Denning.

11. As already observed above, youth often commit indiscretions, which are

often condoned.

In case of SPO/ Constable IRB Satpal Singh Vs. State of

Punjab and others (Civil Appeal No. 9749 of 2016) decided on
04.08.2026; 2026 INSC 798, in paragraph No. 26, the Supreme Court

has held as under:-

“26. Appellant was discharged from service not because of his conviction on
a criminal charge but merely on the ground of pendency of the criminal case.
He was not given an opportunity of raising his defence. We have not been
shown any law which authorises a public employer to either dismiss or
remove an employee serving the police for more than a decade solely on the
ground of pendency of a criminal case.The act of termination of service, in

the circumstances, cannot be justified.”

In case of Mohammed Imran Vs. State of Maharashtra and

Others; AIR 2018 Supreme Court 4895, in paragraph Nos. 4 to 9,

Hon’ble Supreme Court has held as under:-

“4. Learned counsel for the respondents submitted that the appellant being
an aspirant for judicial service, the standards of behaviour and conduct, to
consider suitability for appointment will have to be different from any other
service. He was involved in an act of moral turpitude in kidnapping of the
girl in question. The acquittal, because the prosecutrix turned hostile, cannot
come to the aid of the appellant. The candidate referred to, for contending
hostile discrimination, was not involved in an act of moral turpitude. Mere
empanelment for appointment creates no rights to seek mandamus for
appointment. The fact that he may have disclosed the alleged involvement in
the attestation form, cannot be considered sufficient to ignore his conduct

involving moral turpitude.

5. We have considered the submissions on behalf of the parties. The only
allegation against the appellant in Sessions Case No.173 of 2000 is that he
along with another was travelling in an autorickshaw that was following the
autorickshaw in which the prime accused Bilal, who was charged under

Section 376, IPC, was travelling with the girl in question. All the accused
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were acquitted because the prosecutrix did not support the allegations. The

appellant was 21 years of age on the date of occurrence i.e. 25.05.2000.

6. Employment opportunities is a scarce commodity in our country. Every
advertisement invites a large number of aspirants for limited number of
vacancies. But that may not suffice to invoke sympathy for grant of relief
where the credentials of the candidate may raise serious questions regarding
suitability, irrespective of eligibility. Undoubtedly, judicial service is very
different from other services and the yardstick of suitability that may apply to
other services, may not be the same for a judicial service. But there cannot
be any mechanical or rhetorical incantation of moral turpitude, to deny
appointment in judicial service simplicitor. Much will depend on the facts of
a case. Every individual deserves an opportunity to improve, learn from the
past and move ahead in life by selfimprovement. To make past conduct,
irrespective of all considerations, an albatross around the neck of the
candidate, may not always constitute justice. Much will, however depend on

the fact situation of a case.

7. That the expression “moral turpitude” is not capable of precise definition
was considered in Pawan Kumar vs. State of Haryana and another, (1996) 4

SCC 17, opining:

“12. “Moral turpitude” is an expression which is used in legal as also
societal parlance to describe conduct which is inherently base, Vvile,

depraved or having any connection showing depravity....”

8. The appellant by dint of hard academic labour was successful at the
competitive examination held on 16.08.2009 and after viva voce was selected
and recommended for appointment by the Maharashtra Public Service
Commission on 14.10.2009. In his attestation form, he had duly disclosed his
prosecution and acquittal. Mere disclosure in an appropriate case may not
be sufficient to hold for suitability in employment. Nonetheless the nature of
allegations and the conduct in the facts of a case would certainly be a
relevant factor. While others so recommended came to be appointed, the
selection of the appellant was annulled on 04.06.2010 in view of the

character verification report of the police.

9. It is an undisputed fact that one Shri Sudhir Gulabrao Barde, who had
been acquitted on 24.11.2009 in Case No.3022 of 2007 under Sections 294,
504, 34, IPC, has been appointed. We are not convinced, that in the facts and
circumstances of the present case, the appellant could be discriminated and

denied appointment arbitrarily when both the appointments were in judicial
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service, by the same selection procedure, of persons who faced criminal
prosecutions and were acquitted. The distinction sought to be drawn by the
respondents, that the former was not involved in a case of moral turpitude

does not leave us convinced. In Joginder Singh (supra), it was observed as

follows:

“25. Further, apart from a small dent in the name of this criminal case in
which he has been honourably acquitted, there is no other material on record
to indicate that the antecedents or the conduct of the Appellant was not up to

the mark to appoint him to the post...."”

I have perused the order impugned. Respondent No. 3 has merely
accepted the recommendation of District Magistrate, Kushinagar and
Superintendent of Police, Kushinagar and has not independently
recorded any finding on the candidature of the petitioner that whether
mere pendency of criminal case of trivial nature, it would not be proper
to appoint the petitioner as per the Government Order dated 28.04.1958.
The appointing authority has to make an independent consideration after
considering the reports submitted before them. In the present case no
such consideration has been accorded by respondent No. 3. Relevant

paragraph of order impugned is quoted as under:-

"3Td: TRV H gfe JTRef ATR® gfew & uel R et wdlf-2023 &
SR T orelf IRW FEIfoRT GF WY TR IORCIH TR
12985255 3gehHAid 5381542 fHardt I 9 URe-sRaT ol U1, T
Jousl SHue PAR fUdIs-274407 I0U0 & fwg 0310 HO
12/2021 oRT 60 3Wo 3If¥o M Gohusl UG PAFR T
TI0H0 3RO 139 /2018 9RT 323/504 WGl UM ddhygl SHUS
PATR Uolipd BF & ThoRawd iaepr! PR & 05 FEAn:
3560/ Hg810-2025 faAMw: 05.06.2025 &RT & T ifHHd w@
gfe arefierd PR GRT SUeTey IR T AERT F Fgfh-u7 fia f
ST &g AGUgd IR M & hoRad ! Agugd alfd PRd gY g
T/ TagRT fAREd far ST 21"

This Court may also note that the perusal of the F.I.R. indicates

that a case was registered against the petitioner under Section 60 of the
Excise Act and there was no independent witness for the seizure made

by the Police. The other case relied upon by the respondent is an N.C.R.,
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which was never investigated by the police and therefore, cannot be of

any use for not issuing character certificate to the petitioner.

24. This Court is conscious of the fact that it is exclusive domain of
appointing authority to assess the suitability of candidate and once the
suitability of the candidate is assessed on the settled principle of law, this
Court should not interfere with the discretion of the appointing authority
unless said discretion has been exercised arbitrarily. In the present case,
the impugned order is that the same has been passed on the basis of
recommendation made by District Magistrate, Kushinagar. Respondent
No. 3 has not given any consideration to the nature of charge levelled
against the petitioner in F.I.LR. and the fact that the F.I.R. has been lodged
on 30.05.2021 and more than five years have passed yet trial has not
been concluded and the petitioner has also been granted bail on
16.05.2025 in the aforementioned case. In such view of the fact, this
Court finds that the petitioner cannot be denied appointment on the basis
of criminal case, more so when the order impugned has been passed

without application of the mind.

25. In case of Umesh Chand (supra), this Court in paragraph No. 19

has held as under:-

“19. In view of the mandate of the Hon'ble Supreme Court in the case of
Avtar Singh (supra), the appointing authority is enjoined to take into
consideration the Government Order/instructions/rules applicable to an
employee, at the time of taking a decision as to whether mere pendency of a
criminal case would be a ground to negate the claim of a candidate for being
selected and appointed in public service. The said consideration is absolutely
lacking in the order impugned before the writ court and further the
Government Order dated 21.04.1958 providing for the modalities for
verification of character and antecedents of the Government servants before
their first appointment had also not been looked into, thus in the firm opinion
of the Court, the matter needs to be re-considered by the appointing
authority afresh in the background of the facts available in the case of the

writ petitioner.”



26.

27.

28.
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Judgments relied upon by the learned Chief Standing Counsel in
the case of Rajasthan Rajya Vidyut Prasaran Nigam Limited (supra) is a
case wherein the employee did not disclose about the factum of
pendency of a criminal case which even in fact dis-entitled him to be
accorded appointment though he was subsequently acquitted as the
question of trust intervened and the employer was held to be legally
justified in not continuing the employee in employment. Here in the
present case there is no allegation of non-disclosure or concealment ,
thus the judgment in the case of Rajasthan Rajya Vidyut Prasaran Nigam
Limited (supra) is distinguishable. So far as the case of Methu Meda
(supra) is concerned the same is relatable to import and impact of
acquittal on the basis of benefit of doubt. It was held that for claiming
appointment, in a criminal case the acquittal should be honorable and not
the benefit of doubt. Similarly the case of Chetan Jeff (supra) is also
distinguishable on the facts, particularly when in the said case there was
concealment and material suppression of pendency of criminal case,
which is lacking the present case at hand. With regard to reliance placed
upon by the learned Standing Counsel in the case of Satish Chandra
Yadav (supra) is concerned, the same is also not applicable in the present
case as in the said case the Hon'ble Apex Court held that acquittal in a
criminal case could not automatically make entitled a candidate for
appointment to a post as still it would not be open to the employer to
consider antecedents whether the candidate concerned is suitable and fit
for appointment to the post. The judgment in the case of Imtiyaz Ahmad
Malla (supra) is not also applicable as it was a case wherein the

candidate suppressed the material fact of pendency of the criminal case.

This Court 1s of the considered opinion that the order impugned
cannot be sustained. Accordingly, the writ petition is allowed and the

order dated 26.08.2025 passed by respondent No. 3 is set aside.

Respondent No. 3 is directed to pass a fresh order after
reconsidering the matter in the light of observations made by this Court

as well as by the Hon'ble Supreme Court in judgments mentioned herein
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above, expeditiously, preferably within a period of two months from the

date of production of certified copy of this order.

(Manish Kumar Nigam,J.)

September 30, 2026
Nitika Sri.

Digitally signed by :-
NITIKA SRIVASTAVA
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