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HON'BLE PANKAJ BHATIA, J.
1. Heard Sri Sanjay Mishra, the counsel for the petitioner and Sri S. K.
Singh, who appears for the respondents.

2. The writ petition No.14526 of 2021 was filed by the petitioner
challenging the order dated 22.10.2020, whereby claim of the petitioner for

payment of salary and for regularisation was rejected.

3. The facts, in brief, are that the petitioner was appointed by the Committee
of Management, the respondent no.5. At the time of appointment on
23.11.1999, the petitioner possess the degree of 'Shiksha Alankar'. It is stated
that as, the petitioner was not being paid the salary, he approached this court
by filing a Writ Petition No.708 (SS) of 2000 in which an interim order
came to be passed on 19.04.2000 and for compliance of the said order, a
contempt petition No.1237 of 2000 was filed. However, the State
Government has filed a Special Appeal No.319 of 2001, against the said
order dated 19.04.2000 which came to be dismissed on 27.10.2009.

4. It 1s recorded that after the dismissal of the Special Appeal, the letter dated

18.06.2010 was written wherein guidance was sought from the Director of
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Education. It also transpires from the fact that subsequent to the appointment
of the petitioner, one post of Assistant Teacher came to be vacant on
30.06.2010 on which, a requisition was sent by Committee of Management
for appointment of a teacher in Hindi Subject, however, no appointment
could be made in pursuance to the requisition, as such, an order came to be
passed for payment of salary to the petitioner from July, 2010 till the
regularly appointed candidate in the Hindi Subject, as requisitioned by the
Management, is made. It is claimed by the petitioner that the petitioner was
paid salary in furtherance of the said order from July 2010 up to 14.08.2013

and thereafter salary was stopped.

5. The contention of the counsel for the petitioner is that the State
Government has introduced subjects 'Science' and 'Mathematics' to be taught
in the schools and as, there was no sanctioned posts for the said, the
Committee of Management had appointed the petitioner, who possess the
degree of B.Sc. Mathematics along-with 'Shiksha Alankar', which according
to the petitioner is equivalent to the required degree namely Bachelor of

Education.

6. The said claim of the petitioner was rejected vide order dated 22.10.2020
mainly on the ground that without sanction of the post, no salary can be paid
to the petitioner in terms of the mandate of Rule 9 of Uttar Pradesh High
Schools and Inter Colleges (Payment of Salaries of Teachers and Other
Employees ) Act, 1971 and that the petitioner did not did not possess the
requisite qualification, as is prescribed in the Appendix-A, Chapter-II of the
UP Education Manual, wherein the requisite qualification prescribed is
graduation in the subjects plus the person should be trained. The word
'trained’ itself has been defined in Appendix-A of Regulation 1 of Chapter II
to be post-graduate training qualification of any university or institution as
specified in the earlier para or any equivalent degree. The order impugned
was passed on two grounds - firstly, there was no sanctioned post and the
petitioner did not have the requisite qualification and the qualification of the
petitioner is certificate issued by Rashtriya Patrachar Sansthan Kanpur is not
a degree which is prescribed and is not equivalent thereto. Challenging the
order dated 22.10.2020, the writ petition was filed.

7. The contention of the counsel for the petitioner is that the State
Government itself has held the degree of 'Shiksha Alankar' to be equivalent

to B.Ed. in its communication dated 06.09.2000, contained as Annexure no.4
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as well as in a letter written by the Samaj Kalyan Vibhag on 25.06.2002,
contained in Annexure no.5. It is further argued by the counsel for the
petitioner that the petitioner is working since appointment in the year 1999
till date, although he was paid the salary only for a term of three years by the
State Government and thus, considering the experience gained by the
petitioner, direction should be issued for payment of salary to the petitioner

and for regularisation.

8. The counsel for the petitioner places reliance on the judgment of this
court in Civil Misc. Writ Petition No.47873 of 1999 (Ram Chandra
Dwivedi vs. Director of Education decided on 19.03.2004 wherein, the
nature of the appointment prescribed under section 16-E was considered and
in the facts of the case, a show cause notice was issued to the petitioner
therein after twenty three years, this court had held that job experience
gained by the petitioner there of about thirteen years, would not be cancelled
after long delay. The counsel for the petitioner also places reliance on the
orders passed by the Hon'ble Supreme Court in Special Leave to Appeal (C)
No.14907 of 2009 vide its judgment dated 14.07.2017 wherein it was
observed that the petitioners have been in service for a long period, a view
was formed that their appointments ought not to be disturbed only on the
ground of alleged lack of qualification, which is contested by the petitioners
therein. In the light of the said, it is argued that the appointment of the
petitioner should be regularised and direction be issued for payment of

salary.

9. The counsel for the State, on the other hand, opposes the said prayer on
the ground that the petitioner since the very inception did not have the
requisite qualification as prescribed in the statute and the post was also not
sanctioned as is the mandate of Section 9 of the Payment of Salaries Act. It
is further argued by the State that this Court in Writ Petition No.29888 of
2011 decided on 19.07.2011 has held that the degree of Shiksha Alankar,
which is possessed by the petitioner, is un-recognized and is not equivalent
to B.Ed. Qualification as was decided by this court in the case of Gulam
Rasul Warsi vs. State of U.P.; Writ Petition No.26807 of 2004. The
Standing Counsel also places reliances on amended Section 33-G of the UP
Secondary Education (Services Selection Boards) Act, 1982 which
prescribed that the case of regularisation can be considered only if the person
possess the requisite qualification as prescribed under the Intermediate
Education Act. 1921.
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10. The counsel for the respondents further places reliance upon the Full
Bench Judgment of this Court in Special Appeal Defective No.673 of 2014
decided on 12.05.2015 to argue that in the event there is no sanctioned post,

the appointments cannot be made.

11. In the light of the arguments as made by the parties and referred to
above, it is essential to notice the scheme of the Act namely, the
Intermediate Education Act, the mandate of Payment of Salaries Act and its
consequences. The Intermediate Education Act was enacted for
establishment of a Board of High School and Intermediate Education and for
regulating and supervising the system of High School and Intermediate
Education in the State of U.P. In terms of the mandate of the said Act,

Appendix-A defines 'trained' under Clause II, which is as under :

"2. Under it in reference to prescribed qualifications the word
"trained" means post-graduate training qualification such as, L.T.,
B.T., B.Ed. S.C. or M.Ed of any university or institution as specified in
earlier para or any equivalent (Degree or Diploma). It also includes
departmental A.T.C. and C.T. with minimum teaching experience of
five years. J.T.C./B.T.C. grade teacher shall also be considered to be.
C.T. if he has worked in C.T. grade at least for five years."

The eligibility for appointment of teacher for intermediate classes, is

prescribed in same Appendix-A, which is as under :

MA or M.Sc. in Mathematics

Mathematics Teacher for or

3 Intermediates (Classes . é"Trained"
11-12) . BA (Hons) with three years

course in Mathematics or
B.Sc. (Hons)

Section 33-G of UP Secondary Education (Services Selection Boards) Act,
as amended in the State of U.P., enacted for regularisation of the teachers, is

as under :

"33-% AcUlicich Rl & Trier wfaug ik fgReal @ fafafidieror-
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(1) TETTER A1 TS | T U fohdt 3TedTueh &l Ueedh gRT Hifclsh
fAgfh <t SR S, -

(h) TAHI-IHY TR JATANTYT IR Tl ATedHen I JaT STanT (Shie-msa
H R we) (fgdia) e, 1981 & WI-2 & AR AeUdhlieich Rk &
qrdel Fasht AUt A1 uiAferd Sdes 9ot § 07 3R, 1993 @l 31 3% UHq
fehrg 25 A, 1999 & T &, UGid IR a1 &relt il g f+geh feha
T AT R T i<k ol 91g # Hifeles Rk 7 ufafdd a faan man o

(@) Fa<ht Jult a1 YifEd Trdas Joft §, 9T 18 & IR Hifelss Rtk &
Jrdel UG- gRT 3AedT et 9dt gR1 07 3Rd, 1993 Sl a1 IdF YA
foreg 30 fawrwe, 2000 o Trd e, Taef 3R W fgeh foan i er;

(1) guevHifeue e srfafem, 1921 & Iuseel & arefiq fafgd Eant Teadn
&1 1 3Tk STTER Tl Srerrall & ge vred &

(9) T [gfth & i & IR Yo Arediieh e & <o die (Feiy)
rfafRay, 2016 & URFY 81 & fedier der den § A= o1d oe T 8,

(3) Ith IUURT & QUg (@) o A4 fafed wforarar grr 33-11 <l IugRT
(2) & @ug (&) # fAfde Tz afafa gr difcs su 9 gkt & f@T Iwgs
T AT B

(2) (%) Hiferews FgRe & AU sreamuet & W & Tl IR Fafke &
faate & ger srayTRd SAsar A § & SR

(@) afe & = sifereh T8 srearash Teh € foriTeh <t gk forat 7121 & ot ot |
SIS AL hl TEIfd Ugel ohl ST

(3) IUYRT (1) & e Hifelss ¥4 & gk e sreames ol Ul wifcle
fAgfch o feriar & ufdian w wem s

(4) T AU, ST ITRT (1) o HefH IUG<h = U ST 3R AT AU
ST 3Tk SUYRT & 31efi Hiferss fgfs oM & fog o 7 &, U@ fete =, S
e TR 3TeLl gRT fafAfde &, Rgfh w =&l w8 smam|

(5) 39 IR ! foredl 91 A T1g el ARSI ST foh ohig eamues Hifelsh Hgfh
& foIU geneR &, Tfe IR v Areafes fre Tar 9a9 a1 (Feiiye) sfafay,
2016 o URF o faieh ot Tt Rich Ugel & g 91 gt off a1 Tt Rtk & feig
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T T8 HATAHTH o FTAR Ueel & &l I ferdl T B

(6) dad HUH! R Aeyhiicie Rih & Trier Agwh srearuahl ol Jar 3w
LT HredHes e Ia1 T dig (Fene) rfafHan, 2016 & URE 84 &
fertes @ faffafaa & smaeh)

(7) deef Ud SAeuchiicich Richdl & 1dey fAg<h steamuehi o fafafdieor &
TR0 fAH} &7 U foham SITaeTT |

(8) VQ aeef feres, S IR WY Hreafhies e Jar AT (FHerar @
fHaron) ameyr, 1981 & AR AT TR VY WA [1eT Jar 9a- a8
SRfem, 1982 &1 9RT 18 & FAJAR g el fhd T & AR e st
had AT, AATAT o FRH/SIfdH MM & MYR W ddd U a2 e &,
fafAafadieneuT & gehaR el 8itt "

The mandate of the Uttar Pradesh High Schools and Intermediate Colleges
(Payment of Salaries of Teachers and other Employees) Act, 1971 enacted

by the State and in particular Section -9 thereof, is extracted hereinbelow :

"9. Approval for post - No institution shall create a new post of teacher
or other employee except with the previous approval of the Director, or

such other officer as may be empowered in that behalf by the Director.

12. In the light of the said statutory provisions as extracted above, it is
essential to notice that for any person to be appointed for teaching
intermediate classes, the requisite qualification must be fulfilled. It is
essential that the approval of the post, for teaching in an institution is to be
created with the approval of the Director or any other officer as may be

empowered in that behalf by the Director.

13. In the present case, there was no approval for the post on which the
petitioner was appointed by the Committee of Management. The petitioner
did not possess the requisite qualifications as prescribed in Appendix-A.
The argument of the counsel for the petitioner, based upon equivalence to
the degree of 'Shiksha Alankar, is liable to be rejected as in the
communication dated 06.09.2000, as relied upon by the counsel for the
petitioner, does not prescribe for equivalence as is being argued, even the
letter dated 25.06.2002, written by the Samaj Kalyan Vibhag, does not
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prescribe for equivalence of the degree of 'Shiksha Alankar' to that of
Bachelor of Education, as is required in Appendix A. Thus, this court has no
hesitation in holding that the appointment of the petitioner was made without
any approval of the post and without the petitioner having the requisite

qualification.

14. As regards the submission of the counsel for the petitioner that he has
gained experience, the said argument is liable to be rejected once again, the
same would not create any equity in favour of the petitioner in view of the
Full Bench judgment of this court in Special Appeal Defective No.673 of
2014 decided on 12.05.2015 and the judgment of the Hon'ble Apex Court in
the case of Shesh Mani Shukla vs. District Inspector of Schools, Deoria
and others; (2009) 15 SCC 436 wherein, the Supreme Court had held as

under in para 19 :

"19. It is true that the appellant has worked for a long time. His
appointment, however, being in contravention of the statutory
provision was illegal, and, thus, void ab initio. If his appointment has
not been granted approval by the statutory authority, no exception can
be taken only because the appellant had worked for a long time. The
same by itself, in our opinion, cannot form the basis for obtaining a
writ of or in the nature of mandamus, as it is well known that for the
said purpose, the writ petitioner must establish a legal right in himself
and a corresponding legal duty in the State. (See Food Corpn. of India
v. Ashis Kumar Ganguly.) Sympathy or sentiments alone, it is well
settled, cannot form the basis for issuing a writ of or in the nature of
mandamus. (See State of M.P. v. Sanjay Kumar Pathak.)"

15. In the absence of there being a sanctioned post and the petitioner not
having the requisite qualification, no interference is called for in the order
dated 22.10.2020.

16. The writ petition no.14526 of 2021 is dismissed. However, the
petitioner would be entitled to claim salary from the Committee of

Management.

17. Writ Petition No.7109 of 2026 has been filed by the petitioner aggrieved
against the action of the respondents in sending the requisition or making

appointment on the post of Assistant Teacher, L.T. Grade Mathematics till



Digitally signed by :-
VISHVANATH PRASAD SHUKLA

WRIA No. 7109 of 2026

the claim of regularisation is considered in favour of the petitioner.

18. As, the petitioner has been found to be ineligible to be appointed from

the first day itself, such a relief, as claimed, cannot be granted.

19. The writ petition No.7109 of 2026 is also dismissed.

(Pankaj Bhatia,J.)
August 6, 2026

VNP/-

High Court of Judicature at Allahabad,

Lucknow Bench



