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HON'BLE PRAVEEN KUMAR GIRI], J.

1. Heard Shri P.K. Upadhyay, learned counsel for the revisionist and
Shri Mayank Awasthi, learned State Counsel.

2. None appears on behalf of opposite party No.2. However, notice
has been served upon opposite party No.2 as per the report of the Chief
Judicial Magistrate, Ghazipur dated 01.05.2026 as well as the report of
the Chief Judicial Magistrate, Jaunpur dated 06.05.2026.

3. This Court, vide order dated 13.04.2026, issued notice to the
opposite party No.2 (husband) to appear in person or through counsel to
file counter affidavit and also sought explanation from the Presiding
Officer of the concerned court and directed that the same be furnished by
the next date, i.e., on 28.04.2026 on the facts as mentioned in the order.
The relevant portion of order dated 13.04.2026 passed by this Court is

delineated below:-
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1. Heard Sri PK. Upadhyay, learned counsel for the revisionist and Sri

Shashidhar Pandey;, learned A.G.A. for the State. Supplementary affidavit filed on
behalf of the revisionist 1s taken on record.

2 Learned counsel for the revisionist submits that the instant criminal revision

has been preferred with the relief which has been mentioned in the prayer clause.

The relief mentioned in the prayer clause of the revision is delineated below:-

"It is therefore, most respectfully prayed that this Hon'ble court may graciously be
pleased to allow the present criminal revision and set aside the impugned judgment
and order dated 06.12.2025 and 27.01.2026 Passed by Additional Principal Judge-I,
Family Court, Jaunpur, in Misc. Case no. 641 of 2025 (MalaKumari Vs. Anand

Kunwar) filed under section 147 B.N.S.S., whereby learned Additional Principal
Judge Family Court-1, Jaunpur has dismissed the case,

1t is further prayed that this Hon'ble Court may graciously be pleased to direct the
opposite party no. 2 to pay the maintenance of Rs. 5,000/- w.e.f. April 2025 an
onwards month to month to the revisionist pursuant to the order dated 04.03.2023
passed by Ld. Additional Principal Judge Family Court-1, Jaunpur in case no. 416 of

2018 (Mala Kumari Vs. Anand Kunwar) under section 125 Cr.P.C., during the
pendency of the present criminal revision."

3. Learned counsel for the revisionist submits that wife/revisionist filed an

application under Section 125 Cr.P.C. on 11.05.2018 seeking grant of maintenance
amount fiom her husband/O.P. No.2. He further submits that the application under
section 125 Cr.PC. has been decided on merits providing opportunity of hearing to
both the parties vide order dated 04.03.2023 whereby O.P. No.2/husband has been

directed to pay 335000/~ per month to his wife/revisionist from the date of
application i.e. 11.05.2018. The operative part of the order dated 04.03.2023 is being
pasted below :-
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4. Learned counsel for the revisionist further submits that for execution of
order dated 04.03.2023, the revisionist filed an application under Section 128 Cr.P.C.
on 13.04.2023, which was numbered as Case no.891 of 2023 (Mala vs. Anand
Kunwar) and same was finally adjudicated vide order dated 10.03.2025, as husband
of the revisionist has deposited the amount of maintenance and in the order dated
10.03.2025, it was mentioned that the entire arrears of the maintenance amount upto
February, 2025 has been paid by O.P. No.2/husband. The order dated 10.03.2025
passed by Additional Principal Judge Ist, Family Court, Jaunpur is being pasted

below .-

3. Learned counsel for the revisionist further submits that the entire amount of
arrears of maintenance upto February, 2025 was paid by O.P. No.2/husband and
thereafier the Additional Principal Judge Ist, Family Court, Jaunpur vide order dated
10.03.2025, has disposed of the application filed under Section 128 Cr.P.C. but for
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continuous payment of maintenance amount 1.e. < 5000/~ per month as well as for
arrears for the month of March, 2025, the revisionist has filed another application
under Section 128 Cr.PC./147 BNSS on 09.04.2025, which was numbered as Case
no.641 of 2025. The application dated 09.04.2025 is delineated below .-
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6. Learned counsel for the revisionist further submits that on the application

dated 09.04.2025, which has been filed just in the next month of the order dated
10.03.2025, the Additional Principal Judge Ist, Family Court, Jaunpur has passed
order of recovery warrant on 29.10.2025 against O.P. No.2/husband, for eleven
months to comply with the order dated 04.03.2023 by which the concerned Family
court has directed O.P. No.2 to pay amount of ¥35000/- per month to his
wife/revisionist as maintenance. For ready reference order dated 29.10.2025 is being

pasted hereinbelow .-
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7. Learned counsel for the revisionist further submits that thereafter vide order
dated 06.12.2025, the Additional Principal Judge Ist, Family Court, Jaunpur has
modified the order dated 29.10.2025 as O.P. No.2 has deposited T 5000/-, which was
arrear of maintenance amount for the month of March, 2025 and the recovery warrant
1ssued vide order dated 29.10.2025 for rest of the months was withdrawn by the
Additional Principal Judge Ist, Family Court, Jaunpur, without giving any reason,
while arrears of the maintenance amount upto 29.10.2025 i.e. 55000/ was already
due. For ready reference order dated 06.12.2025 is being pasted below .-
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8 Learned counsel for the revisionist further submits that by application dated
09.04.2025 filed under Section 128 Cr.P.C./147 BNSS, the revisionist made prayer
for continuance of the maintenance fiom April, 2025 and onwards as well as for
arrears of maintenance for the month of March, 2025, but the Additional Principal
Judge Ist, Family Court, Jaunpur vide order dated 27.01.2026 taking plea of Section
144(3) Proviso of BNSS (corresponding Section 125(3) Cr.P.C.) has rejected the
application dated 09.04.2025 mentioning that O.P. No.2 has deposited 35000/~ (i.e.
arrear of March, 2025) in the account of the Principal Judge, Family Court, Jaunpur
and its receipt has been provided to the court of Additional Principal Judge Ist,
Family Court, Jaunpur, therefore, the entire amount has been received by the
revisionist and the record of the maintenance case of the revisionist has been
consigned to record and by doing the same against the provisions of law, the
Additional Principal Judge Ist, Family Court, Jaunpur has also recalled the order
dated 04.03.2023 by which O.P. No.2/husband was directed to pay ¥5000/- per
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month to his wife/revisionist towards maintenance, therefore, the order dated
27.01.2026 is against the provisions of law. For ready reference, the order dated
27.01.2026 is being pasted below .-
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9. Learned counsel for the revisionist further submits that in Section
144(3) Proviso of BNSS/125(3) Proviso of Cr.P.C., it has only been provided
that, “no warrant shall be issued for the recovery of any amount due under
this section unless application be made to the Court to levy such amount
within a period of one year from the date on which it became due”. He
further submits that the application was moved which was after one month on
09.04.2025 and the amount of maintenance has been cleared till February,
2025 and the same has been observed in the order dated 10.03.2025 passed
by the Principal Judge, Family Court, Jaunpur. For ready reference the first
proviso of Section 144(3) as well as Section 125(3) are being delineated

below .-
First Proviso of Section 144 (3) BNSS

Provided that no warrant shall be issued for the recovery of any
amount due under this section unless application be made to the
Court to levy such amount within a period of one year from the

date on which it became due:
First Proviso of Section 125(3) Cr.P.C.

Provided that no warrant shall be issued for the recovery of any
amount due under this section unless application be made to the
Court to levy such amount within a period of one year from the

date on which it became due:
10. The matter requires consideration.

11. Issue notice to O.P No.2 returnable at early date through
concerned Chief Judicial Magistrate. Steps be taken within three
days.

12. Two weeks' time 1s granted to the opposite parties for filing

counter aftidavit. ”

4. On 28.04.2026, no one appeared on behalf of opposite party No.2
(husband), nor any report with regard to the service of notice was
submitted by the learned Chief Judicial Magistrate. The explanation
furnished by the Presiding Officer was also found to be unsatisfactory,

therefore, the Presiding Officer was again directed to furnish his
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explanation by 08.05.2026. The relevant portion of the order dated
28.04.2026 passed by this Court is delineated below:-:

"]. This Court, vide order dated 13.04.2026, issued notice to Opposite Party
No. 2 through the Chief Judicial Magistrate, Jaunpur. However, no report has
been submitted by the Chief Judicial Magistrate, Jaunpur till date.

2. Further, the explanation firnished by the Presiding Officer, namely Sri Vimal
Prakash Arya, Additional Principal Judge, Ist Family Court, Jaunpur, is found
to be unsatisfactory, inasmuch as this Court, in its order dated 13.04.2026
(paragraph no. 19), had specifically directed him to submit his explanation as to
whether the amount of maintenance granted vide order dated 04.03.2023 has
been closed finally and whether wife has to claim maintenance amount again
and again in future by moving an application and for every time she has to
move an application for execution of the order dated 04.03.2023.

3. It 1s further noted that the application dated 09.04.2025 filed by the
revisionist, whereby payment of continuous maintenance from the month of
April, 2025 onwards was sought to be ensured from Opposite Party No. 2, has
also not been properly addressed.

4. Upon perusal of the explanation submitted by the Presiding Officer;, this
Court finds that no clear-cut reply has been given, and the Presiding Officer has
taken an erroneous plea of the proviso to Section 144(3) of the BNSS
(corresponding to the proviso to Section 125(3) Cr.P.C.), though the law laid
down by Hon'ble the Supreme Court and this Court is otherwise.

5. This Court in Mohammad Usman Alias Bhai Lal Vs. State of U.P and 6
Others, 2021 SCC OnLine All 640, relying upon the decision of Hon'ble the
Supreme Court in Shanta Alias Ushadevi and another vs. B.G. Shivananjapp,
(2005) 4 SCC 468 has observed that it is unreasonable to insist on filing
successive applications. The relevant observation made in the judgment is
quoted herein below for ready reférence .-

"15. In Shantha Alias Ushadevi And Another v. B. G.

Shivananjappa, (2005) 4 SCC 468, it was stated that Section 125 of
the Code is a measure of social legislation and accordingly, is to be
construed liberally for the welfare and benefit of the wife and the
children. In the context of the provisions contained under Section

125(3), first proviso, prescribing limitation of one year to seck
recovery of arrears of maintenance, 1t was observed that the
liability to pay the maintenance as per the orders passed under
Section 125(1) being a continuing liability, it was unreasonable to
msist on filing successive applications. The relevant observations
made in the judgement are as follows:-

"§. ... Section 125 CrPC. is a measure of social
legislation and it has to be construed liberally for the
welfare and benefit of the wife and daughter. It is
unreasonable fo insist on filing successive
applications when the liability to pay the maintenance
as per the order passed under Section 125(1) is a
continuing liability. "

16. The provisions contained under Section 125(3) of the Code and
the first proviso thereto again came up for consideration in
Poongodi And Another v. Thangavel, (2013) 10 SCC 618, and it
was held that the first proviso to Section 125(3) does not create any
bar or fétter on claiming arrears of maintenance and it neither
extinguishes nor limits entitlement to arrears of maintenance. It
was stated thus.-
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"4. A reading of the order dated 21.4.2004 passed by
the High Court would go to show that the proviso to
Section 125(3) CrPC has been construed by the High

Court to be a fetter on the entitlement of the claimants
to receive arrears of maintenance beyond a period of
one year preceding the date of filing of the application

under Section 125(3) CrPC. Having considered the
said provision of the Code we do not find that the
same creates a bar or in any way affects the
entitlement of a claimant to arrears of maintenance.

What the proviso contemplates is that the procedure
for recovery of maintenance under Section 125(3)
CrPC, namely, by construing the same to be a levy of
a fine and the detention of the defaulter in custody
would not be available to a claimant who had slept
over his/her rights and has not approached the Court
within a period of one year commencing fiom the date
on which the entitlement to receive maintenance has
accrued. However, in such a situation the ordinary
remedy fto recover the amount of mainfenance,

namely, a civil action would still be available.”

32. Taking a similar view it was held in Mackinnon Mackenzie &
Co. Ltd vs Audrey D'Costa & Anr., (1987) 2 SCC 469, that the
proviso does not travel beyond the provision to which it is a
proviso and its ambit cannot be stretched beyond the main
provision.

8. The ambit and scope of the powers to be exercised under
Section 125(3) of the Code and the question as to whether the
limitation prescribed under proviso to Section 125(3) would be
applicable in respect of proceedings under Section 128 of the
Code, fall for consideration in the present case.

38. Applying the aforesaid principles of statutory construction, the
proviso to sub-section (3) of Section 125 would have to be held to
be confined to the section which precedes it. The limitation of one
year provided in terms thereof would have to be read in relation to
1ssuance of a warrant for recovery of an amount due in terms of an
order of maintenance passed under sub-section (1) of Section 125.
The aforesaid limitation of one year under the proviso to Section
125 (3) cannot be held to travel beyond or stretch to an extent so as
to being within its ambit the powers relating to enforcement of an
order of maintenance under Section 12§ of the Code.

39. It may; therefore, be deduced that the scope of Section 125(3)
and 128 of the Code being different and the first proviso to Section
125(3) creating an inferdict only on issuance of warrant for
recovery under Section 125(3), the said period of limitation of one
year cannot be held to create a fetter on the right to claim
enforcement under Section 128.

40. The proceeding for enforcement of the order under Section
128, therefore, cannot be assailed on the ground that the same
would be barred by limitation as provided under the proviso to
Section 125(3) of the Code.

emphasis supplied”

6. In view of the aforesaid legal position, Sri Vimal Prakash Arya, Additional
Principal Judge, 1st Family Court, Jaunpur, is directed to submit a clear and
specific explanation addressing the issues raised by this Court in respect of
successive applications to execute the order of maintenance as continuous
l1ability.
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7. The Chief Judicial Magistrate, Jaunpur, is also directed to submit a
report as to whether the order dated 13.04.2026 as well as notice has
been communicated to the Opposite Party No. 2 or not.”

5. Upon receiving explanation from the Presiding Officer, to the
effect that the maintenance order dated 04.03.2023 is still operative, this
Court passed the order dated 11.05.2026. The order dated 11.05.2026 is

delineated below:-

"1. In compliance of this Court's order dated 28.04.2026, the concerned
Presiding Officer has submitted an explanation mentioning therein that the
order of maintenance dated 04.03.2023 and the order dated 10.03.2025
passed in application under Section 128 Cr.P.C. are still effective. Paragraph

1 and 2 of the explanation are being quoted below :-

"01. Tg 1, T8l d& aig o 416/2018, HIET FHT FIH I3 Far, HolRT 125
GoFoTo T GIRT 33T eI 04.03.2023 & T & 3G T § TEgadrerd] &7
[RdeT [AE7aq 8-

(i). TE 1@ FTRITFT IR TAHT H THTE 8 HiIT 5Ta ad

FETH SfFHIRTT drei =ITerd ZIRT 137 Fa] ¢ 1347 ST
T e FaF TR FT THTET TRl

(if). TE @& YRAT FIRE GR&T Flear, 2023 &1 4RT 146
ﬁaﬁaau?#%aﬂ%ﬁﬁg?w YIUT-GINUT BT QI TE T
gRarldd &1 G&ar 8/

02. 75 1, @13 Go 416/2018, el FHIG TAIT 3175 a3, FHoeIIeT 125
Go¥fodo H IR HIRT 119 04.03.2023, FENGETERT @ =17 1T
q1g o 891/2023, HICT FHIE FHH S Fa, S=TId &IRT 128 308
FIeHaT GledT H Gied 1G9 Ieien 10.03.2025 & [eeT TE1 G &
1T ST 11 04.03.2023 T8 7 aﬁ‘mﬂa?g/ "

2. Further, this Court vide order dated 13.04.2026 issued notice to O.P No.2
through the Chief Judicial Magistrate, Ghazipur for filing counter affidavit as
well as vide order dated 28.04.2026, the concerned C.J.M. was directed to
submit report whether notice has been communicated to O.P. No.2 or not. As
per office report dated 07.05.2026, "Notice served upon O.P. No.2 as per C.J.M.
Ghazipur”,

3. As a last opportunity, one week's further time is granted to O.P. No.2 for
filing counter aftidavit, otherwise on the next date this case shall be heard on
merits as per the available record.

4. List this case on 18.05.2026 as fresh. "

6. As per the office report dated 07.05.2026, the notice has been
served upon the opposite party No.2 (husband) even then, after effective
service of notice, no one appeared on behalf of opposite party No.2 to

press this case, therefore, this Court granted another opportunity vide
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order dated 18.05.2026. The order dated 18.05.2026 is delineated

below:-

"As per the Office Report dated 07.05.2026, based on the report of the Chief
Judicial Magistrate, Ghazipur, notice had already been served upon opposite
party no.2. Accordingly, this Court, vide order dated 11.05.2026, granted last
opportunity to opposite party no.2 to file counter affidavit. However, till date,

no counter aftidavit has been filed.

Put up this case as fresh on 27.05.2026, peremptorily. "

7. Despite the aforesaid orders of the Court, no one appeared to file
counter affidavit in the matter, therefore, this Court, on the basis of the
available record, submissions advanced by learned counsel for the
revisionist as well as in view of the law laid down by the Hon’ble

Courts, proceeds to pass the final order in the present matter.

8. Learned counsel for the revisionist submitted that, on 11.05.2018,
the revisionist (wife) filed an application under Section 125 Cr.P.C.,
seeking the grant of maintenance from opposite party No.2 (husband).
After providing an opportunity of hearing to both the parties, the
concerned Family Court vide order dated 04.03.2023, directed opposite
party No.2 to pay Rs. 5,000/- as maintenance to the revisionist from the

date of application i.e. 11.05.2018.

0. Learned counsel for the revisionist further submitted that, for
execution of the aforesaid maintenance order dated 04.03.2023, the
revisionist filed an application under Section 128 Cr.P.C. on 13.04.2023,
which was registered as Execution Case No0.891 of 2023 and the same
was finally adjudicated vide order dated 10.03.2025, observing that the
entire arrears of maintenance up to February, 2025 had been paid by
opposite party No.2, thereafter, the proceedings under Section 128
Cr.P.C. was disposed of.

For ready reference, the relevant operative portion of the order
dated 10.03.2025 passed by the Family Court on the first execution
application as well as provisions of Section 128 Cr.P.C. (corresponding

Section 147 B.N.S.S.) are delineated below respectively:-
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"THITA] & FHaAIHT G [a1a Eidl & 13 G ZRT T8 I [d7e] & [3eg JF=iTT
&R 128 Go¥odo TEJA 19T T 9T/ 1517 U7 139&/ ZeT T5 Sf¥aher 134T 1T &7
1 3@ GIRT SITST T TR0 §RT1R) S7aT 14T 57T T 81 A: GOl dgie 7 48 a
IO 1353 S @1 AT #1811 97 et @ av & St &5 @ T
&1 51 Ig a1z quf Gqie u7 [ARa 134 57 717 &1

ST

1z Ho §91/2023 HIET FATH A4 FaT A~TIT §IRT 128 Golfodo IHY T&l &1 quf
FqIe qe [T 14T Sirar 81"

XXXX

“Section128 Cr.P.C/147 BNSS. Enforcement of order of maintenance: A
copy of the order of [maintenance or interim maintenance and expenses
of proceeding, as the case may be,] shall be given without payment to
the person in whose favour it is made, or to his guardian, if any, or to the
person to [whom the allowance for the maintenance or the allowance for
the interim maintenance and expenses of proceeding, as the case may
be,] is to be paid; and such order may be enforced by any Magistrate in
any place where the person against whom it is made may be, on such
Magistrate being satistied as to the identity of the parties and the non-
payment of the [allowance or as the case may be, expenses, due.]”

10. Learned counsel for the revisionist further submitted that, after
disposal of the earlier execution proceedings, the revisionist filed
another execution application in the next month on 09.04.2025, under
Section 128 Cr.P.C./147 B.N.S.S. seeking regular payment of
maintenance from April, 2025 onwards, as well as arrears of
maintenance for the month of March, 2025. The said application was
registered as Execution Case No.641 of 2025. He also submitted that the
said application was filed immediately after the disposal of the earlier
execution case in the same maintenance proceedings and there was no
delay on the part of the revisionist in approaching the concerned Family
Court for enforcement of the maintenance order dated 04.03.2023. The
relevant portion of second execution application dated 09.04.2025 is

delineated below:

TG 135 FTIEH BT A1 =TT & ST 1719 04.03.2023 3 S 7 5000/- ¥79
HIGATR UT-GIYUT SJaR 13T STIT &, T HIg HId 2025 &1 Y0I-GI§0T 3] =771 Fo
5000/- ¥qF FHET 8, V& F H7HT =179 3 139 I3 04.03.2023 3 31 7
13g&l @1 Tl @ SRUT-GINUT @7 ERIRT Fo S000/-FG4T HIAHTE HaEa &7 & f&d
ST BT HTGR 19T STIT HTa9TF 81
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FeT: §1FToA @ FIET 8 1@ 1awell & 7rd 2025 31 a@r7 g-R1%r 7 371 19137 &7 &
SRUL-GIYUT @] ERIRY AT =TT @ A1l a1 04.03.2023 & 5977 F 179
ST T ST 3 1 FUT #e1”

11. Learned counsel for the revisionist further submitted that, on the
aforesaid execution application dated 09.04.2025, the Additional
Principal Judge-Ist, Family Court, Jaunpur vide order dated 29.10.2025
issued recovery warrant for eleven months’ arrears of maintenance
against opposite party No.2 in compliance with the maintenance order
dated 04.03.2023. He further submitted that thereafter, vide the order
dated 06.12.2025, the concerned Family Court withdrew the recovery
warrant merely on the ground that opposite party No.2 had deposited Rs.
5,000/- towards the arrears for the month of March 2025, but wrong
notion was mentioned in the said order about the arrears amounting to
Rs. 55,000/-, which were still due against him till the date of passing of
the recovery order, and thus, the cause of action is still continuing and
the maintenance order is still in operation. The relevant portion of

second execution order dated 06.12.2025 is being delineated below:

“THIGA] @ Haeald & T Gl & 13 TIe1 & T 3 & HoerT 147 Sv7087d
1&=1% 09.04.2025 @1 FIEeT [T SR HIg 7T 2025 &1 FH1AT 771 Jo 5000/-Fo
1314 5717 T SRIe 13T & @&T YT 03 H T8 F9 [F97 8 I HIg Badl 2025 d%
&Y 31T 14 W 3HHT 15 faie 10.03.2025 #1 QU G877 [A&7RT & g7 &1
gl Ia1 29.10.2025 @1 F12a9r 11 ATE 1§71 aged] 8 A1 AT 8, HIT IaI
06.12.2025 &1 139&l] gRT Ho 5000/- o STHT &= 31 S5l Tel 741 &1 V&1 @ 5
aueh & &g o= #ig g7Ifer agell 8q <Y 7&1 &1 Ja: [Jvef & Jo 5000/-Fo
HITT eI =ITETENL, GRAR =17, Ty @ &id J STHT &3 &1 SigHla 7ar @1
ST &1 [ATEl GIRT STAT @1 T G-I 1 717 FIIEET 7 e U7 Ho 5000/-%o & T
8, aqell are I & AR qls [d9El FRT 5000/~ Fo @ &=RIRI THT FX & il & al
139l & 1&g ale #IF aric Tl &, @ g1 @ HH TTHieT Frae FEr T feifid
ST &S| GATTA] 149 119 (27.01.2026) F1 TIET STHH 139 92T 8117

12. Learned counsel for the revisionist further submitted that,
thereafter, vide the impugned order dated 27.01.2026, the Additional
Principal Judge-Ist, Family Court, Jaunpur rejected the application dated
09.04.2025 taking recourse to the proviso to Section 144(3) B.N.S.S./
Section 125(3) Cr.P.C., mentioning therein that opposite party No.2 had
deposited Rs. 5,000/- in the account of the Principal Judge, Family
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Court, Jaunpur and accordingly, the second application of execution was
rejected and the case filed was also consigned to the record room. He
further submitted that, by passing the aforesaid order, the concerned
Family Court practically nullified the effect of maintenance order dated
04.03.2023, despite the fact that the said order was still in existence and
had never been recalled or set aside by any competent court and having
continuous effect under Section 144(3) BNSS/Section 125(3) Cr.P.C. He
further submitted that the impugned order is contrary to the provision of

Section 144(3) BNSS/125(3) Cr.P.C.

For ready reference, the relevant portion of the order dated
27.01.2026 as well as provisions of Section 144(3) B.N.S.S. (corresponding

Section 125(3) Cr.P.C.) are delineated below respectively:-

“ gHIIA F HqeniFT G T Gl & 1 e 06.12.2025 F1 1398l 37 Fav GIT
FITT Fo 19 T T HIGH a1 06.12.2025 @ FFI77 7 5000/-Fo HFAT TeIT
SITITERST TRATT =TT SR @ G H AT R THig AT 9T T &1 T 81

3G T TT1E1 FE-Ta 7 qIola g==71er J1ed &% gl 81 Sid: Hiie-1 &7 Fre=Ta gof
TGIe 7 @IRT 139 51 T 8/

STGeT

T1E1 HIeTT FHT T AT 3 &, HolRT 147 FTTTITE, Jo 5000/-Fo AT F
& FRUT QU FGIE 7 @R 1347 FIaT 81 TFITH] [AFHER JMEeT TER 8 forfae

SYIeT Fe1"
XXXXX

“Section 144(3) BNSS/125(3) Cr.PC- If any person so ordered fails
without sufficient cause to comply with the order, any such Magistrate
may, for every breach of the order, issue a warrant for levying the
amount due in the manner provided for levying fines, and may sentence
such person, for the whole or any part of each month's [allowance for the
maintenance or the interim maintenance and expenses of proceeding, as
the case may be, ] remaining unpaid after the execution of the warrant, to
imprisonment for a term which may extend to one month or until
payment if sooner made :

Provided that no warrant shall be issued for the recovery of any amount
due under this section unless application be made fto the Court fo levy
such amount within a period of one year from the date on which it
became due:

Provided further that if such person offers to maintain his wife on
condition of her living with him, and she refuses to live with him, such
Magistrate may consider any grounds of refusal stated by her, and may
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make an order under this section notwithstanding such offer, if he is
satistied that there 1s just ground for so doing.”

13. Learned counsel for the revisionist further submitted that proviso
to Section 144(3) B.N.S.S./ Section 125(3) Cr.P.C. only restricts the
issuance of a warrant for recovery after the prescribed limitation period
has elapsed; it does not extinguish the right of the wife to claim due
maintenance, nor does it bar the enforcement mechanism available under
Section 128 Cr.P.C./ Section 147 B.N.S.S. He further submitted that the
revisionist approached the court promptly, and the provisions of law had
been wrongly interpreted while rejecting the application filed by the
revisionist. In support of his submissions, he relied upon paragraph No.
4 of the judgment in Poongodi And Another v. Thangavel, (2013) 10
SCC 618 passed by the Hon’ble Supreme Court. The relevant paragraph

of the judgment is delineated below:-

"4. A reading of the order dated 21.4.2004 passed by the High Court would go to
show that the proviso to Section 125(3) CrPC has been construed by the High
Court to be a fetter on the entitlement of the claimants to receive arrears of
maintenance beyond a period of one year preceding the date of filing of the
application under Section 125(3) CrPC. Having considered the said provision of
the Code we do not find that the same creates a bar or in any way affects the
entitlement of a claimant to arrears of mainfenance. What the proviso
contemplates is that the procedure for recovery of maintenance under Section
125(3) CrPC, namely, by construing the same to be a levy of a fine and the
detention of the defaulter in custody would not be available to a claimant who
had slept over his/her rights and has not approached the Court within a period of
one year commencing from the date on which the entitlement to receive
maintenance has accrued. However, in such a situation the ordinary remedy to
recover the amount of maintenance, namely, a civil action would still be
available.”

(emphasis added)

14.  Shri Mayank Awasthi, learned State Counsel assisted the Court
and submitted that the maintenance order dated 04.03.2023, passed in
favour of the revisionist, is still operative and so long as it stands,
opposite party No.2 is under a continuous legal obligation to pay the

monthly maintenance amount to the revisionist.

15. This Court has considered the submissions advanced by learned
counsel for the revisionist, as well as learned State Counsel and, has also

perused the record.
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16. From a perusal of the record, it transpires that the maintenance
order dated 04.03.2023, passed under Section 125 Cr.P.C. remains
operative, for the enforcement of which, the revisionist had earlier
instituted proceedings under Section 128 Cr.P.C. that were finally
decided vide the order dated 10.03.2025 wupon payment of the
maintenance arrears. Subsequently, the revisionist moved another
execution application dated 09.04.2025 under Section 128 Cr.P.C./
Section 147 B.N.S.S. seeking payment of maintenance for the month of

March 2025, as well as future maintenance.

17.  Vide the impugned order dated 27.01.2026, the learned Additional
Principal Judge-I, Family Court, Jaunpur, recorded a finding that since
the maintenance amount for March, 2025 had already been deposited by
opposite party No.2 (husband), no outstanding amount remained due in
respect thereof. Furthermore, regarding the prayer for future
maintenance, the Family Court, while passing the impugned order,
observed that a recovery warrant cannot be issued for future monthly
maintenance amounts that have not yet become due on the date of filing
of the application and has taken note of the provisions contained in
Section 144(3) B.N.S.S./Section 125(3) Cr.P.C. but the Hon’ble Supreme
Court and High Court have observed in several judgments that
successive execution applications are not required to be filed. This issue
has also been considered by the coordinate Bench of this Court in
Mohammad Usman Alias Bhai Lal Vs. State of U.P. and 6 Others, 2021
SCC OnLine All 640. The Hon’ble Supreme Court in the case of
Shantha Alias Ushadevi and another Vs. B.G. Shivananjappa; (2005) 4
SCC 468, has also observed that it would be unreasonable to insist upon
the filing of successive applications. The relevant observations made in
Shantha Alias Ushadevi (supra) are delineated below for ready

reference:-

"8. We are, therefore, of the view that in the peculiar circumstances of the case,
the bar under Section 125(3) cannot be applied and the High Court has erred in
reversing the order of Sessions Judge. It must be borne in mind that Section 125
Criminal Procedure Code is a measure of social legislation and it has to be
construed liberally for the welfare and benefit of the wife and daughter. It is
unreasonable to insist on filing successive applications when the liability to pay
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the maintenance as per the order passed under Section 125(1) is a continuing
liability.”

(emphasis added)
18.  The provisions of Section 125(3) Cr.P.C. and its first proviso have
also been considered by the Hon’ble Supreme Court in the case of
Poongodi And Another v. Thangavel, (2013) 10 SCC 618, wherein the
Hon’ble Supreme Court observed that the first proviso to Section 125(3)
Cr.P.C. does not prevent a person entitled to maintenance from claiming
arrears of maintenance for a period beyond one year. The period of one
year provided in the first proviso only limits the procedure for the
recovery of maintenance under Section 125(3) Cr.P.C. by the issuance of
a warrant for the recovery of the amount, and the detention of the
defaulter in custody does not extinguish the right of the claimant to

recover the arrears of maintenance.

19. The Hon’ble Supreme Court in the case of Aarti Rai vs. Satish Rai
and others arising out of Criminal Appeal No.1074 of 2025 vide order
dated 04.03.2025 has directed the counsel for the appellant to supply the
account details of the appellant-wife to the respondent so that the amount
of maintenance can be directly deposited in the bank account of the
appellant. The relevant paragraph of the said judgment is delineated

below:-

“The learned counsel appearing for the appellant shall supply account
details of the appellant to the learned counsel appearing for the first
respondnet so that the amount of maintenance can be directly deposited in

the bank accound of the appellant.”

20. The Hon’ble Supreme Court in the case of Dimpal Vs. Nishant
Pravinbhai Soni arising out of Transfer Petition (Civil) No. 3147 of
2024, vide order dated 27.02.2026, has also directed the employer of
respondent-husband to deduct the amount of maintenance from the
salary of the respondent-husband and the same shall be transferred in the
bank account of the applicant-wife. The relevant observations made in
paragraph No.7 of Dimpal (supra) are quoted hereinbelow for ready

reference:-
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“7. In such circumstances, we are left with no other option but to direct
the employer of the respondent-husband, namely, Rishad Shipping and
Clearing Agency Pvt Ltd., referred to above, that an amount of Rs.
25,000/~ (Rupees Twenty Five Thousand only) shall be deducted per
month from the salary of Nishant Praveenbhai Soni and the said amount
shall be transterred by RTGS fto the account of his wife, namely, Dimpal

Soni.”

(emphasis added)

21. Inthe present case, it cannot be ignored that the maintenance order
dated 04.03.2023 continues to remain in force and the opposite party
No.2 (husband) remains under an obligation to pay maintenance to the

revisionist.

22.  Accordingly, opposite party No.2-husband is directed to clear the
arrears of maintenance, if any, till today and shall continue to pay the
monthly maintenance amount to the revisionist-wife in compliance with
the order dated 04.03.2023 passed by learned Additional Principal Judge
Family Court-I, Jaunpur in case no. 416 of 2018 (Mala Kumari Vs.
Anand Kunwar) under section 125 Cr.P.C., preferably into her verified
bank account, if provided by the Revisionist-Wife of opposite party
No.2(Husband).

23.  All the Presiding Officers of the Family Courts and Gram
Nyayalayas of the State of U.P. are directed to ensure strict compliance

with the following directions:

(1) The trial court shall follow the law laid down by the
Hon'ble Supreme Court in Shanta Alias Ushadevi (supra) to
the effect that successive execution applications are not

required to be filed for receiving monthly maintenance.

(i1) The trial court shall also follow the law laid down by the
Hon'ble Supreme Court in Poongodi (supra) to the effect,
that the first proviso to Section 125(3) Cr.P.C./Section
144(3) B.N.S.S. does not create any bar or affect upon the
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entitlement of a claimants to recover arrears of maintenance

beyond a period of one year.

(111) While passing or executing maintenance orders, the trial
court shall direct the opposite party/person, liable to pay
maintenance, to deposit the monthly maintenance amount
directly into the verified bank account of the applicant-
claimant, in terms of the law laid down by the Hon'ble

Supreme Court in Aarti Rai (supra).

(iv) Wherever the opposite party is in salaried employment,
the trial court shall also direct the concerned
department/employer to deduct the maintenance or arrears
from the salary/remuneration/honorarium of the opposite
party-employee and transfer the same directly into the
verified bank account of the applicant-claimant, in
accordance with the law laid down by the Hon'ble Supreme

Court in Dimple (supra).

(v) In the event of refusal of payment of maintenance or
non-payment of maintenance due to insufficiency of funds,
the trial court shall recover the amount by attaching the
property of the opposite party/person, liable to pay
maintenance, in accordance with law and if the attached
property 1is insufficient to clear the unpaid arrears of
maintenance, an order of simple imprisonment may be
directed to be executed for a term which may extend to one
month for each month's default or until payment, if sooner
made, as per Section 125(3) Cr.P.C./Section 144(3) B.N.S.S.;
and the law laid down by the Hon’ble Supreme Court in
Raynesh vs. Neha; (2021) 2 SCC 324.

24.  The above directions, as given by the Hon’ble Apex Court as well
as this Court, if not complied with in letter and spirit by the Presiding
Officers of the Family Courts, as well as the Gram Nyayalayas of the
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State of U.P., the same is liable to attract disciplinary, as well as

contempt proceedings as per law.

25. For execution of the maintenance order, the District
Administration as well as the Police Authorities are directed to cooperate
in the matter and this issue shall also be discussed in the Monitoring Cell
meetings conducted by all the District and Sessions Judges of the State
of U.P.

26.  With the aforesaid directions, the revision stands disposed of.

27.  The Registrar (Compliance) is directed to communicate this order
to the District and Session Judge, Jaunpur and the Principal Judge,
Family Court, Jaunpur for its compliance as well as to transmit a copy of
this order to the Judicial Training and Research Institute, U.P. Lucknow

(JTRI), for the academic purposes of the judicial officers.

(Praveen Kumar Giri,J.)
July 24, 2026

K.Tiwari

High Court of Judicature at Allahabad
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