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HIGH COURT OF JUDICATURE AT ALLAHABAD

APPLICATION U/s 482 No. - 7721 of 2023
A FR

Reserved on : 16™ February, 2026
Deliveredon: 24® March, 2026
Judgment uploaded on : 24™ March, 2026

Smt. Hasina Khatoon ......Applicant(s)
Versus
State of U.P. and another ....Opposite Party(s)
Counsel for Applicant(s) : Akshaya Kumar, Jaideep Pandey
Counsel for Opposite Party(s) : G.A., Mahtab Alam
Court No. - 87

HON'BLE PRAVEEN KUMAR GIR], J.

1. Heard Sri Jaideep Pandey, learned counsel for the applicant, Sri
Mahtab Alam and Sri R.K. Shukla, learned counsel for O.P. No.2 and Sri
Shashidhar Pandey, learned A.G.A. for the State.
2. Learned counsel for the applicant submits that the present
application has been filed under Section 482 Cr.P.C., for the relief
mentioned in the prayer clause of the application. The relief sought in
the application is delineated below:
"It is, therefore, most respectfully prayed that this Hon'ble Court may
graciously be pleased to allow this application and to quash the order
dated 23.01.2023 passed by Ld. Civil Judge (Junior Division)/F.T.C.
(Crime against women), Moradabad in Execution Case No. 697 of
2022 Smt. Hasina Khatoon Vs. Ahmad @ Ramzani, under Section 31
of Domestic Violence Act-2005, arising out of Case No. 10095 of
2017, Hasina Khatoon Vs. Ahmad Ali, under Section 12 of Domestic
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Violence Act, by which the courts below partly rejecting the
Execution Application the applicant for recovery of amount Rs.
2,64,000/-;

AND

in the meantime directing the court below to issue a recovery
certificate against the Opposite Party No. 2 for amount of Rs.
2,64,000/- from the dues amount of the maintenance awarded as
an interim maintenance for the period October-2022 to
January-2023, and/or pass such other and further order, which
this Hon'ble Court may deem fit and proper in the
circumstances of the case."

3. The factual matrix of the case is that the applicant was married
with O.P. No.2 according to Muslim Customary rites on 23.05.1990
and from their wedlock one male child was born in 1992. Thereafter,
some dispute arose between the parties and the O.P. No.2 ousted the
applicant as well as her handicapped son from his house on
21.07.1995. The reason for throwing the applicant out of her
matrimonial home was non-fulfillment of demand of dowry by
applicant's parents. Thereafter, the applicant filed a case under Section
498-A of the L.P.C. etc. against her husband (O.P. no.2) and his
relatives. In the year 2011, matter was compromised and the applicant
started living with her husband (O.P. No.2). However, after some time
i.e. on 20.05.2017, O.P. no.2 has again kicked out the applicant
alongwith her son and from that day onward, she has been residing in
the same village alongwith her handicapped son in a rented house.

4. The applicant (wife) alleged that the O.P. No.2 (Husband) failed
to support and denied any financial assistance for her maintenance,
whereas he was earning about Rs.50,000/- per month from various
sources. Consequently, the applicant filed an application under
Section 12 of the Protection of Women from Domestic Violence
Act, 2005. This application was registered as Case No. 10095 of
2017, (Hasina Khatoon Vs. Ahmad Ali), before the Court of
A.C.J.M. 1V, Moradabad. The applicant has also filed an interim
maintenance application under Section 23 of Domestic Violence

Act. O.P. No.2 appeared and filed his objections. However, after
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considering the facts and circumstances of the case, the trial court
vide order dated 19.07.2019, allowed the interim maintenance
application. The court directed the O.P. No.2 to pay Rs.4,000/- per
month to the applicant, as well as Rs.4,000/- per month to her disabled
son (totalling Rs.8,000/- per month) on 10th day of every month. The
order dated 19.07.2019 is being pasted below :-

I‘r H;'_- il i i 1 i
* Gk iastn ety Mad M1 R
s s o e
AR E N N1 1 S

b
r

v, .
L Jiedd

IFH'-HI : it e J L:H..]_UJ‘J'
— (it ouk Bt &4 Ceumntln hef ﬁ“‘,"i o
: C ILLD‘ DU‘\‘ -t j;tlh I:ﬂur‘, Jf}fl'ir-ﬂm"'?

y py Ack e preyjoun dete -ﬁ,,\.g

v, cbismapoined Gk
g Bt




A 482 No. - 7721 of 2023

=

Ll kay e S
. = =)
Amipmal ©] He Gose

5. Typed copy of above order dated 19.07.2019 is reproduced

below :-

“19.7.19

Called out. Both Ld. Counsels has
heard on App. U/s 23 D.V. Act on previous date.
Today fixed for pronouncing order on
abovementioned app.

Applicant stated in App. that she in
legally wedded wife of opponent No. 1 and opponent
No. 2 is second wife of opponent No. 1. She stated
that she has a boy that is handicapped. He is
legitimate child of opponent No. 1. She said that
applicant is illitrate lady & she has no source of
income. She is legally wedded wife of opponent No.
1 till now because she has not married another.
Opponent No. 1 has more property and he is running
a school.

Opponent stated in objection that
abovestated app based on frivolous facts. He stated
that complainant known knitting & stitching & son
Muddasir has a mobile selling & repairing shop.

Heard both Ld. Counsels & perused
the record. Applicant app. u/s 23 D.V. Act supported
with dffidavit. Opponent No.1 accept this that
complainant & her son is legally wedded wife &
legitimate child of him respectively. Every husband
has legal social & moral responsibility towards his
wife & children. Hence app. u/s 23 D.V. Act is
partially allowed as opponent No. 1 Ahmed Ali @
Ramzani will pay 4000/~ Rs to complainant that is
legally wedded wife of him & 4000/- Rs. will pay to
his legitimate son that is handicapped. Total 8000/-
Rs. (eight thousand Rs.) will pay at 10th day of every
month regularly till fine disposal of the case
concerned without any delay.
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File fixed for producing complainant
evidence on date 9.8.19.

Sd./-”

6.  Aggrieved by the order dated 19.07.2019, O.P. No.2 preferred
an Appeal under section 23 of the D.V. Act in the Court Sessions
Judge, Moradabad, being Criminal Appeal No. 41 of 2019 (Old No.
22807 of 2019) (Ahmad Ali @ Ramzani Vs. State of U.P. &

others), which was rejected vide order dated 01.04.2022. The order
dated 01.04.2022 is being pasted below :-
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7. Typed copy of above order dated 01.04.2022 is reproduced

below :-

(7.4 &) ¥9erer mifaerT vae 1981,
flordiT sifeert (Gear glent), (Sodo =qifde Tar) — UP06161
FIfoST 3dier F&IT-41,/2019

85T 3fcll St ¥ei] G ¥ JH<T [Hard] HI 98YY GENpYY I
79

1-JTR TG I
2— 15l 8HIAT GIGT Gl 37895 3fct] 3% ]
3-GRIRIR g3 3895 3ictl I% THuIr]

[FGTAITOT 777 SITEYR IRTBYY 35 BIFRYR T Sofeic forel

_Er
srdficirelf /e 3icll I VGl §RT HYgd GIUSE 3dieT 3
IR @ ST el 19-7-2019 [5i¥ar §IRT 319% G&T ~11I%
AL BIC T4 GRIGTHIG GRT GRAIE FeT-10095/2017 4RT
18,19,20,22 L4l vae AT GIGT I 3789 3ici 3% ! H
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greft & grefar-uy 23 Sl vae & grefAt @ 4,000/ -w9F T FHH
el 397 g7 JaIeIR @I 4,000/ -G HIGHIE Pt 8,000/ -9
TIGHIE 3T YRUT-GISUT 37aT &v &g 39T GIRT 13T 7T o, &
ge¥ I~ Tvga Bl Tl

refHt gRT TrefAT-uF ST ORT 23 ERe] e | ARl wXerT
37 2005 F 39 3797 H 37 o 15 S9abht 9et 23-5-1990 Pl
gieerT Afd Rarar & Fidaiet Gear-1 389e 3icfl 3% o] | ge off
| Fidaret GeEar-2 Fiaars) GeEar-1 b1 e gl & FrefHl @1 faarg
SHD E¥ aTell 7 3T SGIT & SER G T8 &P 1397 oF farg
Hiaaret g 99d &R qiet FE T 781 o 3N SaRD qevT Bl AT
e o1 77 G T &4 9% 7refH @ &) § [drer g o | AR d
ggel ac o g1 & grelt @& v gF e g3 Sl Giferied & SR
Wb 3T 23 qF &1 [QTIr 21-7-1995 Pl T8 & BRU HrfAl G
IS9P G Bl FIAdIG1 FeT-1 7 ARYIC P TR F [T [y qrefHT 7
qiaare G&T-1 & fAvg qev T JHedT TE-ET o H gofigpla
PNIIT oI §9 SRIT Hidare] @&ar—1 7 Hidare] Ge&ar-2 | et et
Y Al | F¥ 2011 GEeH F GOl @ SY F Hidqre -1 7 Hegerr
P TTef1 g I G Pl 31U &% & 71 5T TP GRT 498 T .G,

PT GepeH] HHTH 78] §371 T b HIadra] @l &gl qreft & qid e
31p V&7 3k Ik JabcHl & FHIG E P LT Hlddia] a Il SEe
qc! ATl @1 ANE-TRE § ATHD G ARING B H T T G et
& Tl ger & e 20-5-2017 & M F & g 3l &
7pT H 37q AT G @ TIY ¥E V&1 & 99d T I T BT HIRT
@t F19%5 dIet G 19 & SN @ W8 &1 Fidars) 7 al qrefHl al s @4t
& g7 & 3ilv 7 & mreft 7 3w g7 @) wrer @ @ daw §1 greft @t
P T&l T & I8 IS TRl & IWd I IP [dPeT T BT Gt
SHD TP arell g% (R & midaret @ ara piy arT @bl ST & &
7B & [ Fidaret a Swd a5 W8 W& & qUT TN TBIT 7 T
T & Tiaaet GEaT-1 @1 50 8GR B9 FIdHTE &1 SITeH] STT]
o & S & 3d: g8 10 §9R ®Ud HiaHiE qref 7 96 gF Bl 3
EIN U TIGHTE  SI=aRA YRUT-GISuT 132 S T S7TRer gTRe fasar
TR FIdareT GET-1 §INT JrefHT & arefar-ua ov s e 3-
12-2018 @I F¥ga &1 T F A1 & Be 7 $PR BNt 54 BET &
fa5 S mreft g Swar gl & @IS Ger P ATT T8 bl & Hre?
@71 15-6-1995 &I 39T T &ax T Feil 71 off 3R a&l &




11
A 482 No. - 7721 of 2023

gg glaard av s Tt @ da @1 q§g g ot giaardt 3
Treft @l gearT @ BB AT [T Geg I8 T8l SR §F BRI I
1997 % Hidarst 7 Fidare! Gear-2 | gO¥) et % off & e
qiqarst & 6 g4 & Sl Sifdd &1 a¥ 2011 4 ReaRI 7 GRaR qrerl 4
& 5 gea grefH 7 Fidars] & Teg ST @7 @47 o I9ar GHTT
& [Tt T 3P YT Bl JATHY 39T & & I PO fa] @b Hrefl 1
&rqeR Ji YET I9d GATT HrefHl miaad) wer-1 7 | siel-oic
gral g% ARYIC EFIST J §EqRR BT G919 g9 oFfl g Hiaad) & feg
Rirrd FrefA1-97 & ot Hidaret 7 arefHt &l 3 &R T & F&T
TSFH B TRE U FHT 11 X 10 e FIST @ foar qoir Fueb Uies S
&1 @ierg 3 e 20 fohe Tavig 7 G §91 &g YA T & E Fh A H
Jref @1 g7 7 FSTgeT da g RUaiRT @ Bt §avrT @it 7@ & fora
T8 20 IR &Y HIGHIE ST & HAT &al &1 7refH 7 aiaardt a1
GRTITT 3R ¥GT & T JIIE 3t § 3ide T8 &7 el & I8 & &Y
gV V8PV [9eTTs PeTg PT BT FNP 15 89K ©Ue TIGHTE H9T cidt &1
TIAaTe] & GTH BIg STHIT & i B BT 7T §7 ¥ & fordenl SrTie
PAR B 15 8 B9 HIGHTE [ARF] R & R 81 Hiaqra] 749Gy el
& 3ilv 4 9%/~ Buv gidare AT giar &1 3ia: greft @ grefar-uy
TP 153 ST a1 78 81

@71 19-7-2019 @ [AGTT 31a% =R 7 I9T Y& Bl T @&
THIT TTefT T &IRT 23 &R faxaT H Afeeir &1 w¥eiuT a7 2005
PT G177 bR PR §2 4 &R B9 12l g 4 8K %92 GF bl
PoT 8 BIR WU HIGHTE BT S=ART *RI-GI0T TGTT e BT ST
qIRG 15T 71T &1

giqarst/sdierelf gnT el 19-7-2019 & IR H T §lav
3dier Fega @1 Tt & T 37dier @ STER Fely J I8 & 135 31a% =~
GIT faid 19~ 7-2019 &7 3719 IR BIFH] T [ARTEN & TT I§ T4
¥ H IR 1351 T &1 JrefHT 7 319 Arefr-u7 H T aedy mega
135 81 STdieTepal 7oTgR] @Rl 4—5 B W4 HIGHTE P41 9T & IHd
TR SIRTSA P T8l & IR 7 & I8 ¥gpet Felial &/ HrefH 7 =y
& G §F T F Blg AT e Tega 7a 1397 81 arefHt
grT Srdleeflf & favg I 2001 F FHEHT WEIT 44/2001 GRAR
TG | RT 125. & 0.5, T @orcic Jford 12 o it faeias 29—
3-2007 @I JUT-&IY & STTER G [0 g7 o4 GRaTR ~=Iraerel &7
Tref1 @l GRT 125 S U, & T8d WRU-GISU I BT BN T8
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AT o TT J7ef1 & g7 @1 377eT @1 fafel & anferT 817 @@ 1500/ -
WY HlGHTE 39 faar © gr @7 PR &9 o) i areit @1 g7
379 Il &1 T & IHD! 3G 25 T & Gvg STENTEY =IRITT FIRT
Jrefl @ ga @l qifelT T Hd g2 31T IR 1597 77T & St iequf &1
ggeff Ger-3 @aer U H ifelaiied & aer sl | quiaar wavey &
3N 19737 d7 T RUTNT 7 P1H HvaT & I Bich wec FofiT o
v & [GWd g8 20 89N WU FiaFTs HHT oiar 81 greft/aeaeff
3ficTreff 1 GRFT @% @7 & ToT I JIAIIE 3l F e FT foid
&1 37T THTT 31T 19~7-2019 v v 3rfierreff & ardier TR
&1 TRt

g7 eI GATGet] BT GRIeTT 13T

fSIT TebR & &R 397 GH.F. YA BT TG HIQEn—d avar &
9P fafed /e & Tg 72T e §iar & 13 =i @l 3ieile
ST o HTF G, IAEABAT TG ST R 137N P gt
& sreifa afe e 3imeer 7 37 el @ 3rvIa & & g /i
~TIT @ T8 STEBR HIH Tel & 35 a8 STelie 3ol § §vaely av
Al

AT RITITT B 9 I g% wadh W& 81 [ I srefiTeer
~IRITTY & & faed] JTer & & dPpled [epy Iueree & SN I7H
o STl =T U Qe @1 g @Y ddl &l o el
~IIIeT Bl I8 JfOBR TEl N & Srefieer =y & e H
EVTET Y 37T GBI TIwRITIIT Y Fabl
TIAa fAfe eaeer 8. wSBT §H THgET U378 3R, 1991
(G PIE) 196 F 7T Fara ~rerd 7 IvFy & & I8 1318
RfATET v T o &5 a2 Sreflawer =IrRIiery & GRT & Sycree fafers
Reeql & & v Rdey &7 aa7 av fagr onar & a 0F aren 3
Y11/ GG =TT 1 §¥cTelq a1 T STEPIR 78] 1T
TG fafe avwer . fAET ¥ ST §9F 3 T]9T TNBN
3TE. 3T, 1962 GHIT BIC 1788 H e ~ITIcr H I8 131747 fa5ar
135 Srdiehier =TT @) SifeFTee ~IrRIIeT & 3RS § §vsT v BT
SifeBR 7 I8 GRRRITG) % Sucrser & o7 135 Sreflawer =rers g7
[T TR & BIE 31T GIRG 157 11T & 37ei1e 1aed? Gerirer ey
PI faRwgpeT @7 13T TIT & 37eraT 1T ST e @l TR B [T

77 & el el drfcder T @l AN 3SToT Y QT T 81
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qEAT Garg R T 3 #H A geT 34§ IR 5
2001(1) va. &<l 631 4 I8 fafrerT 1ar 8 15 afe sifeerey
I & &RT 397 EFIEDR 5 Ved g2 GHId HIEd @& STER 97
SYcrse] fafga [Adeq T a7 P 16097 TT & ar gAeer /et
~IIIIeTT 379+ b1 SifeI @1 Ticreeifia 78l ax Tl

HFAT FETH ~FIAT bl T [3fe egewer T Breowd! J9H
wIfee @ (2015) 5 Q1. 705 5 I8 78 &3 & fa5 grdeor/
AT ~IRITTT Bl STEfTET ~RIITT & T 3 §AST BT BT
SITEPR Tq T HIH T8l & 99 d 13 3Teiles 9T JFrad v fafge
e g 3icquf 7 &1

BT HTHer H 31a% IRy FINT 1auelt /aRaret & qrefar-u7 T
23 BN 6T § HTeAT-97 Pl JUT-3IY @ SITER 4% GFaN 3% Ggrad
PRYT g7t §2 Fref1  Srdiemelf & faderrT g o [ gRarfat & arer
VBT & 37V aRare1 v pig ot PrRf Bt H 3189 & 31T IR GINT
g @ 3=RT YNUT-GINUT & W F 4,000-4, 000/ %G FIaHTE
greTfol [eErRa &1 =t &1

FficT H Y IR F R faHEH  19-3-2019 H DI
3719 G¥ 353 ST 1T &1

3IcT: IYYh FHT [IYUT & SITER G- &I 3Yler ¥l b i
a1 T8 &1

3T
JI0SE 3dleT TET 41,/2019 fAved &t el &1 g=egor/ et &1
gATGeH gl ~IRIIe W SIRIST SR 1 Wi @l qIRe Al i g
PI 71T ST BRI &g STl =T Bl HIST 13577 7|
[ 01-04-2022

e et
fery =rrefter (%t vae) /
3T9Y 5177 §q T ~Irarefiey,
FIC T4 FRIGIETG

8. Aggrieved by the order of rejection of appeal, the O.P. No.2
approached the High Court by filing Criminal Misc. Application
(482 Cr.P.C.) No. 11881 of 2022 (Ahmad Ali @ Ramzani Vs. State
of U.P. & 2 others). This Court, vide order dated 02.11.2022,
dismissed the application of the applicant. The order dated 02.11.2022

is being reproduced below :-
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“Heard learned counsel for the applicant and the learned A.G.A.
for the State-respondent.

The present 482 Cr.P.C. application has been filed to quash the
order dated 01.04.2022 passed by Additional District and Sessions
Judge, Court No.4/Special Judge (U.P.E.C.) Special Provision Act,
1981, Moradabad in Criminal Appeal No.41 of 2019, under
Section 23 of Protection of Women from Domestic Violence Act,
2005, Police Station- Chajlait, District- Moradabad and order
dated 19.07.2019 passed by A.C.J.M. 6th Moradabad in Complaint
Case No.10095 of 2017, under Section 23 of Protection of Women
from Domestic Violence Act, 2005, pending in the court of
A.C.J.M. 6th Moradabad.

Challenge is to the order impugned dated 19.07.2019 on various
counts prime being that the applicant is not possessing sufficient
money to pay the maintenance amount to the tune of Rs.8000/- to
his son and his wife who moved application under Section 23 of
Domestic Violence Act before the lower court concerned and the
lower court concerned was oblivious of the earning capacity of the
applicant passed order directing the applicant to pay Rs.4000/- to
the respondent no.2 (wife of the applicant) and Rs.4000/- to the
respondent no.3 (handicapped son of applicant). The admitted
position is that the applicant has already got married with another
lady and the previous wife (respondent no.2) has moved
application under the provisions of Domestic Violence Act, 2005
before the Magistrate concerned, whereupon, case was registered
as Case No. 10095 of 2017 and after hearing to the applicant and
under circumstance it was observed, inter alia, that both the
respondent nos.2 and 3 are admittedly wife and son of the
applicant. That being so considering the hardship being faced by
the applicant of the aforesaid case the order/direction was passed.
No fault is perceptible in the impugned order.

At this stage, petitioner- husband express desire to enter into
compromise, if allowed.

Learned A.G.A. has submitted that there is no need of directing the
applicant for any compromise because it is within the wisdom of
the applicant to utilise this opportunity as an when and the doors
are always open because the other side is none other than the wife
of the applicant and there is no legal hindrance in arriving at any
compromise.

I have considered each and every aspects of this case. Upon
consideration under prevailing facts and circumstances, it is not a
fit case for interference. However, doors are open for the applicant
to reach some understanding so as to amicably settle their
differences.

In view of above, this application is dismissed.

Nothing has been observed on the merit of the case.”

9. The order dated 19.07.2019, by which interim maintenance was
granted, by the learned Judicial Magistrate, was upheld by the
Sessions Court (appellate court), and finally confirmed by the High
Court vide order dated 02.11.2022. Thereafter, the applicant/wife
moved an application for the execution/compliance of the order dated
19.07.2019 before the concerned trial court. She also prayed for the
issuance of recovery warrant against the O.P. No.2 for recovery of Rs.

2,64,000/-, covering the period from July-2019 to April-2022
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(totalling 33 months x Rs. 8,000/- per month i.e. total 2,64,000/-). The
trial court vide order dated 29.09.2022, allowed the execution
application and issued a recovery warrant against O.P. No.2. On the
basis of this recovery warrant, O.P. No.2 was arrested on 30.10.2022.
As O.P. no.2 (husband) refused to deposit the maintenance amount
awarded by the trial court, the learned Judicial Magistrate vide order
dated 21.11.2022, directed that O.P. no.2 be sent to civil prison for a
period of 30 days. The order dated 21.11.2022 is being delineated

below :-

'21.11.2022

S5 [quelt 31EHe 31 9% VHGIH! g wo JHEET Hard! ey,
FINGYY T GIIXYY T Borcic [Niell JNIeEIG &l ~IRerd FRT
T 157 T Reperd! fiNard! aRe 9o 2,64,000/- w9 &) act!
8g &1 30.10.2022 @ RF10E Ffovge &IRT Sie Wil 7T &7
13usft sror SicT | ey H JUESIT 7T fauelt | ~IrRIerd g7
gesT RIT & F7 I8 IURIGT Jfvid eFRIfer T e & [T IR &l
fausft grT afvfa Tquf emvTfor ST vt I 31N 15T TRIT1 Repardt &
TEgg § [qgelt B 30 137 b =1AF BT J @T S O IRy
fauelt @1 grRT-309 HlodiRoYlowHlo @ give &7 4T 91/ 3ic: &7
309 #HosiRotloHlo FT R fAved faar arar &1 [dust @ 30
[&7 & =i [aRrTad H @ 8 SR [T Sar €1 srd: faaeEt
Pl &% 30.11.2022 T a1 SIS 0T G-I T IR A%
[Rfder BRAIR 4 A1 FI1 81 qre S1ar1 51d a7 81"

10.  After the expiry of 30-days period, O.P. no.2 was released from
jail; however, he still failed to pay the maintenance amount to the
applicant. Consequently, the applicant moved a subsequent application
on 17.01.2023 before the trial court, seeking the issuance of a fresh

recovery warrant against Opposite Party No. 2.

11.  Thereafter, the learned Civil Judge (Junior Division)/F.T.C.
(Crime against Women), Moradabad vide order dated 23.01.2023,
partly rejected the applicant’s application dated 17.01.2023. The court
issued a recovery warrant only for the period from October 2022 to
January 2023 (totalling Rs. 32,000/-). However, the application for the
recovery of Rs. 2,64,000/- was rejected on the grounds that O.P. No.2
had already served a 30-days period of detention in respect of the

arrears of maintenance amounting to Rs.2,64,000/-, based on the plea
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taken under Section 300 Cr.P.C. The order dated 23.01.2023 is pasted

below :-
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12.  The Typed copy of the above order dated 23.01.2023 is

reproduced below :-
23.01.2023
HrAT97 foifad 17.01.2023 W GRaTR! & 1&g 3ifderdr @ g1

el

gifet @1 37 & TrfAITF faiidd 17.01.2023 39 31T BT T¥gT
137 TRT 125 Fereff sreme dicf 8% v 4N SURI [SaIeT arg d
ggfg aHler & famg wegeff 7 Swih fAsred are dl ewife
264,000/~ w9 3 d@ 3T Tel dl & @l & geff Suvrh
RIS T T 37aT e & §hIY 3N VET &1 fore &g ool & favg
SR VI b el 89 Rea¥! avve SRt e S &1 T i
wicy

T UF GGt BT IaAIBT 1571

TAIGe & SqelBT H FIE & [ I JHed H IR §INT 571
29.09.2022 P fasft 3787e 3t & favog R&av] a—e T 35T 9T
&1 30.10.2022 @I 0T &=RTIor ST 7 &% & PR 139&ft &1 30
137 &1 =11 fevTerT 5 HoT I o, [Siear T H SRgH Vb HIE
HRIGTT H & P &1 gRI-300 SH.E. 1973 H SfEfEd & & Jie
farf sraeTer 5 fagell bl SISAE 13T ST gehT & ar S 39RTe @ foidd
GISIVT GIiag ifye 78] 1T ST aaarl et @& deal v grfeRrfaar
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Pl I v 5V [5eft & favg &7 gRIfe 718 STga] 2022 | HIE
T 2023 TF @ 11 Repadt are TRt fr S =rnifad g
glar & s ¥ a7 39 wa¥ uv 3=aRT WROT gigur eRife
264,000/~ I qqcil 8 HrefAT9T [AReT AT ST & @er 3F
ERIIE HIE ST 2022 H HI8 SHa¥! 2023 aF 32,000/~ o &bl
gyci 8g Raad! e TRT 151 ST &1 1auél @ fdvg Raa! are
SITe? &1

BETER Ui
23.01.2023
fafder Sof Sfof$o /ThodtodHto

(Crime Against Women) GRIGTEIS |
Sfoalio HS-JoUto 3733

13.  The learned counsel for the applicant submits that the applicant
(wife) challenged the order dated 23.01.2023 by way of this
application filed under Section 482 Cr.P.C., being Application
No.7721 of 2023 titled Smt. Hasina Khatoon Vs. State of U.P. and
another, before this Court. This Court vide order dated 05.04.2023,
set aside the impugned order dated 23.01.2023 passed by the Civil
Judge (J.D.)/E.T.C. (Crime Against Women), Moradabad, and issued
certain directions, while disposing this application. The order dated
05.04.2023 is delineated below :-

“(1). Heard Shri Akshay Kumar, learned counsel for applicant and
learned A.G.A. for the State of UP. Perused the record.

(2). Extraordinary powers of this Court is being invoked by the
applicant u/s 482 Cr.PC. to quash order dated 23.01.2023 passed by
the Civil Judge (Junior Division) F.T.C. (Crime against Women),
Moradabad in Execution Case No.697 of 2022 (Smt. Hasina
Khatoon vs Ahmad Ramzani) u/s 31 of the Domestic Violence Act,
2005, arising out of Case No. 10095 of 2017 (Hasina Khatoon vas.
Ahmad Ali) u/s 12 of the Domestic Violence Act by which the court
below has rejected the claim of applicant for maintenance amount of
Rs 2.64 lacs on the ground that the opposite party no.2 has
undergone an imprisonment of one month, and thus, the balance
amount cannot be claimed from the opposite party no.2.
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(3). Before coming to the actual legal aspect of the issue, it is
imperative to spell out the bare skeleton facts of the case to
appreciate the controversy in its correct perspective.

(a). The applicant Hasina Khatoon got married with
opposite party no 2 on 23.5.1990 as per the Muslim rites,
rituals and customs. This couple was blessed with one son,
unfortunately he was handicapped. It seems that there was
deep rooted discord between the husband and wife on
account of various factors, consequentially the opposite
party no.2 kicked her out along with her handicapped son
on 21.7.1995. Thus, a usual proceeding u/s 498A IPC and
other allied sections was initiated against the opposite
party no.2.

(b) After some time, on account of intervention of certain
well-meaning persons of the society and respectable
members and with the help and aid of their relatives,
better sense prevailed upon the opposite party no.2
thereafter a compromise deed was executed inter-se. As a
consequence thereof, the applicant started living with
opposite party no.2. After sometime, the applicant was
again thrown out of with her handicapped son from her
domestic unit on 20.5.2017 and since then she is residing
in a rented accommodation along with her handicapped
son in most pathetic condition, having no fixed source of
income.

(c). 1t is further contended by learned counsel for the
applicant, that opposite party no.2 has sufficient source of
income and by a rough estimate he is earning above
Rs.50,000/- per month from various sources.

(d) The applicant was not having any means of earning,
wholly dependent upon her husband, who is still willfully
ignoring her and her handicapped son, thus, she was
running from pillar to post. Under compelling
circumstances, the applicant filed a proceeding under
Section 12 of the Domestic Violence Act having Case
No.20095 of 2017 (Hasina Khatoon vs Ahmad Ali) in the
court _of Additional Chief Judicial Magistrate-IV.
Moradabad.

(e) As the applicant was in dire need of money so as to
make both the ends meet for herself and her handicapped
son, and therefore, she moved yet another application
under Section- 23 of the Domestic Violence Act, seeking
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an ex-parte interim order keeping in view the exigency of
the circumstances.

(f) After service of notice upon opposite party no.2, the
opposite party no.2 has filed his objection denying the
allegations made in the claim.

(g) Having thrashed the material on record, the court
below vide order dated 19.7.2019 allowed applicant's
application for interim maintenance and directed opposite
party no.2 to pay Rs.4,000/- to the applicant and
Rs.4,000/- to his handicapped son, totalling Rs.8,000/- per
month, payable on 10" day of every month.

(h) Aggrieved by the aforesaid interim order dated
19.7.2019, opposite party no.2 preferred an appeal having
Criminal Appeal No.41 of 2019 (Ahmad Ali Ramzani vs.
State of U.P. and others), but the Additional Session
Judge. Moradabad vide its order dated 01.4.2022 have
rejected the appeal preferred by opposite party no.2.

(i) Opposite party no.2, aggrieved by order dated
01.04.2022, again came to this Court by filing Cri. Misc.
Application u/s 482 No. 11881 of 2022 (Ahmad Ali
Ramzani vs. State of U.P. and two others), but sensing the
adverse observation of the Court, learned counsel for

opposite party no.2 expressed his desire to enter into a

compromise with the applicant and on this ground,

without adverting anything on the merit of the case,

aforesaid 482 application was dismissed on 02.11.2022.

(j) Opposite party no.2 have exploited all the avenues
available to him and resorted to gimmicks and chicanery
so that he had not to pay single penny to the applicant,
under the circumstances left with no other option,
applicant Hasina Khatoon has moved an execution case
for compliance of order dated 19.7.2019 passed by the
court below and has prayed for issuance of recovery
warrant against opposite party no 2 for recovery of
totalling amount of Rs 2.64 lacs for the period of July,
2019 to April, 2022 after computing at the rate of
Rs.8,000/- per month.

(k) The court below on 29.9.2022 was pleased to pass a
detailed order in Execution Case No.697 of 2022, whereby
the recovery warrants were issued against opposite party
no.2 Ahmad Ali Ramzani. Pursuant to aforesaid recovery
warrant, when opposite party no.2 has failed to comply
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with the order, he was arrested by the police and produced
before the court below on 30.10.2022 in police custody
and was sent to district jail Moradabad.

(D It was pleaded by learned counsel for the applicant that
since opposite party no.2 declined to adhere to the
directions of executing court and consequently he was sent
behind the bars for 30 days vide order dated 21.11.2022.
Order dated 21.11.2022 is being quoted hereunder:

"21.11.2022

37 [agefl 3gHe 31 I VHGIH! GA wo G [Hard]
IMMEYR, FIRBYY I WIHYYR T Sleic [orerl GRS &I
R GRT SR Y T Repad fREAN] arRe qod
2,64,000/- &9 & agcfl &g fadid 30.10.2022 &)
RaUE Fioivge gRT SieT Mo T o7l 139el 3T ST
~IIIeTT § SUIRIT 37T 1398 & ey gRT 98T I 1
FIT g8 IUNIeTT qfvT eFRIfel ST BN & [T I 81 el
GRT vl quf eIl ST v S 3PIY 15T Tl Raaet &
Tree H fauaft d 30 &7 b =de YT H w@Tr ST or
gy 13g&fl @1 gIv1-309 HlodiRoYloHlo BT GRS & 4T T
31T &R 309 HodRodlodflo FT ae fAved 5T ST &1
st & 30 fo7 B =% Va7 W 8g SRl 35T
9rar 81 s fausft @l e 30.11.2022 TF I STRH
gfvia eFRIfel ST R a@ [AfdeT BRETR 4 oo orar 81 ars
glar1 apid @1 81"

(m) Thus, from the aforesaid order it is clear that the court
has directed to send the opposite party no.2 to a civil
prison for 30 days i.e. up to 30.11.2021 or till such time he
deposits the outstanding maintenance amount. Thus, the
underline idea to send opposite party no.2 in jail is to
exert pressure upon him so that he may cough up the
outstanding maintenance amount. In fact, this was a mode
of enforcement of the order and not a mode of satisfaction.
The court was insisting that the opposite party no 2 must
pay the outstanding maintenance amount.

(n) From the aforesaid, it is culled out that the stubborn
opposite party no.2 did not budge a single inch to pay the
outstanding maintenance amount, rather he preferred to
go behind the bars.

(0) After expiry of 30 days, on 30.12.2022 opposite party
no.2 was released from jail, even though, he has not
bothered to pay the outstanding maintenance amount of
Rs.2.64 lacs to the applicant. Under compelling
circumstances, the applicant moved yet another
application on 17.1.2023 before the court below for
issuance of "fresh recovery warrants" against opposite
party no.2. This application, contended by learned counsel
for the applicant, was surprisingly partly rejected by the
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court concerned vide order dated 23.01.2023 and issued
recovery warrant for the period of October, 2022 to
January, 2023 only for a sum of Rs 32,000/-. Relevant
portion of the impugned order dated 23.01.2023, is being
reproduced herein below :-

"7 UG YT BT et 1357

gigell & 3aciiad W TUE & 5 I gHeH H AT GRT

feTTep 29.09.2022 @1 1354l 3769 371! & faog Repar] aRe

GTRT 13T 271 1@ 30.10.2022 a1 qfola geTIel AT T v

& PRV fAuefl d 30 &7 HI ~fdd fexraT H o T o

foeh F=7¢ H ST Ve A8 BIRTATT 5 %8 T &1 EIRT 300

gofoHo 1973 H IIEMET & & Il [l aere § 139&l bl

SIAE 35T o7 gT & a S 3IURTe & [ SIS QINfEE

giffa 781 f&ar S a@ar qre @ qedl §a gRieSiadr ot

gIeTd wEd g7 14998l & [dvg &7 g¥Ife qIe IR 2022 F

478_7q%] 2023 G & [cd Rebqd]l are ol &y ofrEr

IR Fdid gldr & 3d: Udl R9fa 3 9 R GY SeaRe

WRU[ GO RIS 2,64,000/- P IEA 8g AT AR

[T ST & @O &F GARIIG ATE SiFgeR 2022 | T8 e

2023 @& 32,000/- ¥ &I ageil &g R&bad! IRe TRT 127 ST

&1 fauelt @ favg Rl are el &l1"
(4). 1 have gone through the order impugned dated 23.01.2023
which indicates that the reasoning adopted by the court of FTC
(Crime Against Women), Moradabad is palpably myopic and
puerile, inasmuch as, that the concerned court while passing
impugned order has taken recourse of Section 300 of CrPC, which
speaks about the doctrine of "autrefois convict and autrefois
acquit”. The essentials of the applicability of aforesaid Section 300
of Cr.P.C. are:

(i) That he (the accused person) had previously been tried by a

court for an offence.

(ii) That such Court was competent to try that offence.

(iii) That he was either convicted or acquitted of that offence,

at the former trial.

(iv) That such conviction or acquittal still remains in force

when a subsequent proceeding has been brought against him.

(v) That at the subsequent proceeding he is being tried again-

(a) for the same offence; or (b) on the same facts for any

other offence for which a different charge might have been

made under s. 221(1)-(2).
(5). Now comparing aforementioned essentials with the reasoning
given in the impugned order, indicates that the earlier part of the
order for sending the opposite party no.2 in jail is not for any
offence nor he was convicted for any offence. Since he was a
defaulter in paying the outstanding maintenance amount, that is
why, he has to face civil prison so that he may pay the maintenance
amount, and therefore, the reasoning adopted by the court
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concerned while passing impugned order is per se absurd and total
non-application of correct law.
(6). Now coming to yet another aspect of the issue i.e. the
application for execution under Section-31 of the Protection of
Women from Domestic Violence Act, 2005 (Act No.43 of 2005).
Before delving into this legal point, it is imperative to have a fleeting
glance over the object of "The Protection of Women from Domestic
Violence Act, 2005 The OBJECT speaks that aforesaid Bill seeks to
provide the following objects :
"(i) It covers those women who are or have been in a
relationship with the abuser where both parties have lived
together in a shared household and are related by
consanguinity, marriage or through a relationship in the
nature of marriage or adoption. In addition relationships
with family members living together as a joint family are
also included. Even those women who are sisters. widows,
mothers, single women or living with the abuser are
entitled to legal protection under the proposed legislation,
However, whereas the Bill enables the wife or the female
living in a relationship in the nature of marriage to file a
complaint under the proposed enactment against any
relative of the husband or the male partner, it does not
enable any female relative of the husband or the make
partner to file a complaint against the wife or the female
partner.
(ii) It defines the expression "domestic violence to include
actual abuse or threat or abuse that is physical, sexual,
verbal. emotional or economic. Harassment by way of
unlawful dowry demands to the woman or her relatives
would also be covered under this definition.
(iii). It provides for the rights of women to secure housing.
It also provides for the right of a woman to reside in her
matrimonial home or shared household, whether or not she
has any title or rights in such home or household. This
right is secured by a residence order, which is passed by the
Magistrate.
(iv). It empowers the Magistrate to pass protection orders
in favour of the aggrieved person to prevent the respondent
from aiding or committing an act of domestic violence or
any other specified act, entering a workplace or any other
place frequented by the aggrieved person, attempting to
communicate with her, isolating any assets used by both the
parties and causing violence to the aggrieved person her
relatives or others who provide her assistance from the
domestic violence.
(v). It provides for appointment of Protection Officers and
registration of non-governmental organisations as service
providers for providing assistance to the aggrieved person
with respect to her medical examination, obtaining legal
aid safe shelter, etc.”
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(7). Since the aforesaid application has been moved under Section-
31 of the Protection of Women from Domestic Violence Act, as such,
its imperative to quote Sections 31 and 32 of this Act, which reads
thus :

"31. Penalty for breach of protection order by
respondent.-

(1) A breach of protection order, or of an interim protection
order, by the respondent shall be an offence under this Act
and shall be punishable with imprisonment of either
description for a term which may extend to one year, or
with fine which may extend to twenty thousand rupees, or
with both.

(2) The offence under sub-section (1) shall as far as
practicable be tried by the Magistrate who had passed the
order, the breach of which has been alleged to have been
caused by the accused.

(3) While framing charges under sub-section (1) the
Magistrates may also frame charges under section 498.4 of
the Indian Penal Code (45 of 1860) or any other provision
of that Code or the Dowry Prohibition Act. 1961 (28 of
1961), as the case may be if the facts disclose the
commission of an offence under those provisions.

32. Cognizance and proof.-

(1) Notwithstanding anything contained in the Code of
Criminal Procedure, 1973 (2 of 1974), the offence under
sub-section (1) of section 31 shall be cognizable and non-
bailable.

(2) Upon the sole testimony of the aggrieved person, the
court may conclude that an offence under sub-section (1) of
section 31 has been committed by the accused."

(8). The provisions of aforesaid sections speak about the penalty for
breach of protection by the respondents. Thus, it is evident that the
breach of protection order, or of an interim protection order, by the
respondent shall be an offence under this Act and shall be
punishable with imprisonment of either description for a term which
may extend to one year, or with fine which may extend to twenty
thousand rupees, or with both.

(9). On this score, it has been submitted that vide order dated
29.9.2022 while issuing the recovery warrant against opposite party
no.2, the police on 30.10.2022 have arrested the opposite party no.2
and sent him to District Jail, Moradabad by passing an order
mentioned above, whereby it has been mentioned that the applicant
was directed to remain in jail up to 30.11.2022 or till the deposit of
outstanding amount of Rs. 2.64 lacs. It seems that the opposite party
no.2 has preferred earlier one and served out his time up to
30.11.2022 (say about one month) in jail to allegedly absolve him
from the liability of paying outstanding maintenance amount.
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(10). In this regard it has been contended by learned counsel for the
applicant that this was not an object of the Protection of Women
from Domestic Violence Act. This in fact is social legislation in
tenting the wives and the children and levying the responsibility
upon the shoulders of husbands to maintain their wives and children.
Serving out in jail for month, would not absolve the opposite party
no.2 from the liability of maintaining his wife and children. Sending

a prison into jail is a mode of deterrence so that he may clear off the
outstanding maintenance amount and keep on paying regularly so
that his wife and children may not die in a destitute condition. This
is the precise underline idea which has been expatiated upon by the
Hon'ble Apex Court in the case of Smt. Kuldip Kant vs. Surender
Singh and another, 1989 SCC 111 405. The ratio laid down in this
case may be usefully recalled and applied in the present case
Exercise of power under Section-31 of the Domestic Violence Act is
a mode of enforcement of the alleged protection orders under
Section-18 of the Act and it is distinguished from the mode of
satisfaction and the liability which can only be made by means of the

an actual payment. Relevant portion of the order in Smt. Kuldip
Kaur (supra) is being quoted herein below:

"A distinction has to be drawn between a mode of enforcing
recovery on the one hand and effecting actual recovery of
the amount of monthly allowance which has fallen in
arrears on the other. Sentencing a person to jail is a ‘mode
of enforcement’. It is nut a ‘mode of satisfaction’ of the
liability. The liability can be satisfied only by making actual
payment of the arrears. The whole purpose of sending to
jail is to oblige a person liable to pay the monthly
allowance who refuses to comply with the order without
sufficient cause, to obey the order and to make the payment.
The purpose of sending him to jail is not to wipe out the
liability which he has refused to discharge. Be it also
realised that a person ordered to pay monthly allowance
can be sent to jail only if he fails to pay monthly allowance
‘without sufficient cause' to comply with the order. It would
indeed be strange to hold that a person who ‘without
reasonable cause’ refuses to comply with the order of the
Court to maintain his neglected wife or child would be
absolved of his liability merely because he prefers to go to
jail sentence of jail is no substitute for the recovery of the
amount of maintenance allowance which has fallen in

arrears. Monthly allowance is paid in order to enable the
wife _and child to live by providing with the essential
economic wherewithal. Neither the neglected wife nor the
neglected child can live without funds for purchasing food
and the essential articles to enable them to live. Instead of
providing them with the funds no useful purpose, would be
served by sending the husband to jail. Sentencing to jail is
the means for achieving the end of enforcing the order by
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recovering the amount of arrears. It is not a mode of
discharging liability. The section does not say so. The
Parliament in its wisdom has not said so commence does
not support such a construction. From where does the
Court draw __inspiration for persuading itself that the
liability arising under the order for maintenance would
stand discharged upon an effort being made to recover it?
The order for monthly allowance can be discharged only
upon the monthly allowance being recovered.........”

(11). In yet another case of Shantha @ Ushadevi & Anr vs. B.G.
Shivananjappa, (2005) 4 SCC 468, whereby it has been held that
liability to pay the maintenance amount u/s 125 Cr.P.C. or in the
instant enactment is in nature of continuing liability. The nature of
right to receive the maintenance and the concomitant liability to pay
goes hand in hand and it cannot be substituted by any civil
imprisonment.

(12). In the case of Poongodi & Anr vs. Thangavel, (2015) 10 SCC
618 it was held by the Hon'ble Apex Court that the proviso of
Section 125(3) Cr.P.C. signifies that it is a mode of enforcement i.e.
sending a defaulter to a civil prison and does not create any bar or
dffects the actual right of receiving maintenance amount from the
said defaulter. It lays down the procedure for recovery of
maintenance from a defaulter and compel him to clear off the dues.
Sending a defaulter to jail is not going to serve the object of
Enactment. It would not going to absolve the defaulter from liability
accrued upon him by way of his status as husband.

(13). Thus, taking into account the help from the aforesaid decisions
of the Hon'ble Apex Court, this Court is of the considered opinion
that the order impugned dated 23.01.2023 can't be sustained in the
eyes of law and the F.T.C. Court while passing the impugned order
has grossly erred by re-issuing the recovery warrant for the revised
period i.e. from October, 2022 to January, 2023. A defaulter has to
be dealt with an iron hand as per the provisions of Section 31 that
any violation of protection order, or of an interim protection order,
by the respondent shall be an offence under this Act and shall be
punishable with imprisonment of either description for a term which
may extend to one year, or with fine which may extend to twenty
thousand rupees, or with both.

(14). This offence being non-bailable and cognizable, therefore, the
court ought to have penalized the alleged defaulter for imposing the
maximum punishment according to the guilt, where the opposite
party no.2 has got remarried with some other lady and enjoying the
life, leaving behind the applicant and her handicapped son on road.
This is an unpardonable offence and a sin whereby the extra-
ordinary punishment has to be levied mercilessly. The Magistrate
ought to have proceeded against opposite party no.2 under Section -
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31 of the Protection of Women from Domestic Violence Act and even
if fails to recover the amount, he can put the immovable property to
auction to recover the entire outstanding maintenance amount.

(15). Under these circumstances, I have no hesitation to say that the
impugned order suffers from the vice of law mentioned above, and
therefore, impugned order dated 23.01.2023 passed by the Civil
Judge (JD/ETC. (Crime against Women), Moradabad is hereby
quashed, with the following direction:-

(i) The court below concerned will issue a fresh notice to
the opposite party no. 2 to the effect that he shall clear off
the entire outstanding maintenance amount by 15.5.2023
pursuant to order dated 19.7.2019 i.e. from July, 2019 up to
30 April. 2023 @ Rs.4,000-4,000-Rs.8000/- per month by
way of interim maintenance.

(ii) If the opposite party no.2 fails to deposit the entire
outstanding amount of maintenance in this period, then the
court concerned shall proceed against opposite party no.2
u/s 31 of the Protection of Women from Domestic Violence
Act for penalizing him for imprisonment of one year and a
fine of Rs 20,000/- or both.

(iii) Simultaneously, in case of failure to deposit the entire
outstanding amount within time prescribed, the court
concerned would attach the entire movable and immovable
property belonging to the opposite party no.2 and the said
property shall put to auction in order to recover the
outstanding maintenance amount to be paid to the
applicant.

(iv) Since the court concerned has only fixed the interim
maintenance. the court concerned is expected to gear up
the matter and decide the Case No. 10095 of 2017 (Hasina
Khatoon vs. Ahmad Ali) u/s 12 of Domestic Violence Act on
priority basis and while calculating the final figure of
maintenance amount, the court concerned shall adjust the

interim maintenance amount given by the opposite party
no.2 and shall be paid to the applicant.

16. The aforesaid directions must be adhered strictly within the time
specified above and no laxity would be tolerated in compliance of
the above directions.

17. With the above observations, this application u/s 482 Cr.PC. is
disposed off.”

The opposite party No. 2 (Husband) filed a Special Leave

Petition (Criminal) No. 14166 of 2023 before the Hon’ble Supreme

Court challenging the order dated 05.04.2023 passed by this Court.
The Hon’ble Supreme Court, vide order dated 20.09.2024, disposed of

the Special Leave Petition by setting aside the order dated 05.04.2023,
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on the grounds that no opportunity of hearing was granted to the
husband (O.P. No.2). Consequently the application filed under Section
482 Cr.P.C. (No.7721 of 2023) was restored to its original number,
with a direction to decide the matter on its merits after hearing the
contesting parties. The order dated 20.09.2024, passed by the Hon’ble

Supreme Court is delineated below :-

"Leave granted.

2. Heard Mr. Narendra Kumar, learned counsel appearing for the
appellant.

3. The contesting respondent no.1 is represented by Mr. Pankaj Kumar
Mishra, learned counsel.

4. Notice in this case was issued on 30.10.2023 with the following order:-
"Delay condoned.

Heard Mr. Narendra Kumar, learned counsel appearing for the
petitioner.

The counsel would submit that the High Court passed an exparte
order against the petitioner in the respondent's Section 482 Cr.P.C.
petition. In support, the counsel would read the impugned order
dated 05.04.2023 and the two earlier orders passed on 01.03.2023
and 17.03.2023 to point out that notice was never issued to the
petitioner. It is seen that the present petitioner was impleaded as
respondent No. 2 in the application under Section 482 Cr.P.C. No.
7721 of 2023. The Court however passed the impugned order only
dfter hearing the petitioner's counsel and the counsel for the State
of Uttar Pradesh.

Issue notice, returnable in four weeks.

If the petitioner is actually placed in custody on account of the
High Court's impugned order (dated 05.04.2023) in the application
under Section 482 Cr.P.C. No. 7721 of 2023, he shall be released
on interim bail, pending further consideration of the present
matter. The bail terms and conditions to be imposed by the
concerned court."

5. The counsel for the appellant submits that the High Court passed the
impugned order (dated 05.04.2023) without hearing the appellant and
only after hearing the respondent no.1 and the counsel for the State of
Uttar Pradesh. The above contention is seriously disputed by the counsel
for the respondent(s).

6. Having considered the above, we deem it appropriate to Set aside the
impugned order (dated 05.04.2023). The application under Section 482
Cr.P.C. No. 7721/2023 is restored to its original number. The High Court
should now decide the same on merit, after hearing the contesting parties.
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7. As the respondent no.1 is seeking maintenance from the appellant, the
High Court is requested to expeditiously decide the matter preferably
within a period of eight weeks.

8. With the above order, the matter stands disposed of.

9. Pending application(s), if any, shall stand disposed of."

15. Pursuant to the order of the Hon’ble Supreme Court, this
application is restored and placed before this Court for hearing and

disposal.

16. The learned counsel for the applicant (wife) submits that the
impugned order dated 23.01.2023, passed by the trial court, is unjust
and improper, as well as contrary to the provisions of law. He further
submits that the concerned trial court has wrongly opined that,
pursuant to Section 300 Cr.P.C., Opposite Party No. 2 has already
served a 30-day’s jail term, for non-payment of maintenance and thus,
he stood acquitted. Consequently, no recovery warrant has been issued
against Opposite Party No. 2 for the arrear amount. Therefore, the
impugned order dated 23.01.2023 is highly unjust and improper, and
is liable to be quashed/set-aside by this Court.

17. Learned counsel for the applicant further submits that on
23.05.1990, the applicant was married to O.P. No.2 according to
Muslim rites, rituals and customs. He further submits that from their
wedlock, one male child was born; however, unfortunately, he has a
disability. He further submits that on 21.07.1995, the applicant lodged
a First Information Report (FIR), registered as Case Crime No.136 of
1995, Under Sections 498-A, 323 and 504. I.P.C and Sections 3/4 of
the D.P Act at Police Station-Chhajlet, District-Moradabad, against
Opposite Party No.2 and others. He further submits that on
13.09.1995, O.P. no.2 was granted bail by Additional Sessions Judge,
Court no.4, Moradabad. He further submits that on 14.10.1995, the
I.O. (Investigating Officer), after completing the investigation, filed a
charge sheet in the aforementioned case against O.P. No.2 and others.
He further submits that, while the trial of the above case was going on,

the applicant, on 02.02.2001 filed an application u/s 125 Cr.P.C.
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Learned counsel for the applicant further submits that during the
pendency of the above trial, the O.P. No.2 agreed to take the applicant
back, along with her son. The matter was initially orally compromised
between the parties; therefore, the witnesses of the case turned hostile.
As a result, on 02.12.2011, the trial court acquitted all the accused
persons in the case. He further submits that thereafter, the applicant
resumed residing with O.P. no.2, but in 2013, O.P. no.2 again
subjected the applicant to domestic violence, leading to her and her
son being ousted from the house once again. He further submits that
the applicant subsequently started residing in a rented house in the
same village. He further submits that the applicant filed a complaint
under Section 12 of the Domestic Violence Act before the Additional
Chief Judicial Magistrate, Court No.4, Moradabad along with an
application of Section 23 of the Act and thereafter, on the interim
application, an order was passed by the same court on 19.07.2019,
directing the O.P. no.2 (husband) to pay Rs.4000/- per month to the
applicant and Rs.4000/- per month to her disabled son. He further
submits that the said order was challenged in appeal, but the appeal
was dismissed vide order dated 01.04.2022. He further submits that
the O.P. no.2 challenged the dismissal order by filing Application U/S
482 No0.11881 of 2022, however, this Court dismissed the said
application vide order dated 02.11.2022. He further submits that since
the order dated 02.11.2022 has not been challenged before any higher
court, it has attained finality. Therefore, it is no longer open for O.P.
no.2 to raise any objection regarding, whether the interim
maintenance order passed on 19.07.2019 is against the provisions of
law. He further submits that as per Section 40 of the Evidence Act,
1872, the previous judgment and order bars a second suit or trial, as
the matter has attained finality. He further submits that the applicant
has challenged the order dated 23.01.2023, which was passed on the
application for execution of the order dated 19.07.2019.

18. Per contra, learned counsel for O.P. no.2 submits that

Execution Case No0.697 of 2022, filed under Section 31 of the
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Protection of Women from Domestic Violence Act, 2005, was not
maintainable. This is because, the order dated 19.07.2019, passed by
the Domestic Violence Court, was not issued under section 18 and 19
of the Act. He further submits, that the applicant’s son has already
attained the age of majority, he is not entitle to any monetary relief.
He further submits that the order dated 23.01.2023 suffers from no
illegality, as it was passed correctly, considering the thirty-days term
of imprisonment served by O.P. No.2 as a penalty. Finally, he submits
that the instant application under Section 482 Cr.P.C. is not
maintainable and is liable to be dismissed.

19. The learned counsel for Opposite Party No.2 further submits
that the impugned order dated 23.01.2023 is appellable under section
29 of the D.V. Act. Consequently, an application under Section 482
Cr.P.C. is not maintainable.

20.  This Court has carefully considered the submissions advanced
by the learned counsel for both parties and perused the record, as well
as the law laid down by the Hon’ble High Court and the Supreme
Court.

21.  The validity of the order dated 19.07.2019 cannot be raised at
this stage, as the issue has already been settled by this Court in an
application under section 482 (No. 11881 of 2022, Ahmed Ali @
Ramzani vs. State of U.P.). This Court vide order dated 02.11.2022,
dismissed the application; since that order was not challenged by
opposite party No. 2 in the Hon’ble Supreme Court, it has attained
finality. In a subsequent round of litigation, an execution application
was filed before the concerned Magistrate’s court. This application
was rejected after the court accepted the plea taken under Section 300
Cr.P.C., which stipulates that a person who has been either convicted
or acquitted cannot be tried for the same offence again. However, in
the present case, a proceeding under the Domestic Violence Act,
seeking maintenance does not result in either a conviction or an
acquittal. O.P. No.2 (Husband) has failed to pay the maintenance
amount granted by the order dated 19.07.2019, which has attained
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finality up to this Court. Consequently, the trial court committed O.P.
No.2 to civil prison for failing to make the payment; such detention
does not fall within the purview of Section 300 Cr.P.C. The

provisions of Section 300 of Cr.P.C. are delineated below:-

300. Person once convicted or acquitted not to be tried for same
offence.—(1) A person who has once been tried by a Court of
competent jurisdiction for an offence and convicted or acquitted of
such offence shall, while such conviction or acquittal remains in
force, not be liable to be tried again for the same offence, nor on the
same facts for any other offence for which a different charge from
the one made against him might have been made under sub-section
(1) of section 221, or for which he might have been convicted under
sub-section (2) thereof.

(2) A person acquitted or convicted of any offence may be afterwards
tried, with the consent of the State Government, for any distinct
offence for which a separate charge might have been made against
him at the former trial under sub-section (1) of section 220.

(3) A person convicted of any offence constituted by any act causing
consequences which, together with such act, constituted a different
offence from that of which he was convicted, may be afterwards tried
for such last mentioned offence, if the consequences had not
happened, or were not known to the Court to have happened, at the
time when he was convicted.

(4) A person acquitted convicted of any offence constituted by any
acts may, notwithstanding such acquittal or conviction, be
subsequently charged with, and tried for, any other offence
constituted by the same acts which he may have committed if the
Court by which he was first tried was not competent to try the
offence with which he is subsequently charged.

(5) A person discharged under section 258 shall not be tried again
for the same offence except with the consent of the Court by which
he was discharged or of any other Court to which the first-
mentioned Court is subordinate.

(6) Nothing in this section shall affect the provisions of section 26 of
the General Clauses Act, 1897 (10 of 1897) or of section 188 of this
Code.

Explanation.—The dismissal of a complaint, or the discharge of the
accused, is not an acquittal for the purposes of this section.

22.  The provision of section 300 of Cr.P.C. is not applicable to
proceedings under the Domestic Violence Act, as such, proceedings
result in neither a conviction nor an acquittal, in these matters, the
court, only awards maintenance amounts to the aggrieved party (wife)
as the, domestic violence has been committed by O.P. No.2 (husband).
23. Refusing to execute the awarded maintenance amount under the
Domestic Violence Act, by invoking a plea under Section 300 Cr.P.C.
appears to be contrary to the law and indicates a non-application of

judicial mind by the concerned learned Judicial Magistrate.
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24.  This Court by order dated 07.09.2021 in Application U/S 482
No. 6319 of 2021 (Tarun Kumar Mittal v. State of U.P. and
another) held in paragraph Nos. 11 and 17 that the provisions of
section 31 of Domestic Violence Act can be invoked for execution of
grant of maintenance order under section 12 of D.V. Act. The

paragraph 11 and 17 are being quoted below:-
“11. However, Division Bench of Madhya Pradesh High Court
considered the provisions of the 'Domestic Violence Act' and
referring to the definition of "domestic violence" as provided
under Section 2(g) and other relevant provisions has held that
provisions of Section 31 of Domestic Violence Act can be invoked
for execution of grant of maintenance order under Section 12 of
D.V. Act.
17. Thus, in the light of the above discussion so also in view of a
Division Bench decision of Madhya Pradesh High Court passed
after relying on the judgments of Supreme Court in regard to
purposive interpretation and keeping in mind the aim and object of
a special statute namely, Protection of Women From Domestic
Violence Act, 2005, I am of the opinion that provisions of Section
31 can be invoked to penalize even breach of orders passed under
Section 12 of the said Act. Therefore, Application deserves to fail

and is dismissed.”

25. The Hon’ble Supreme Court in Rajnesh vs. Neha and
another, (2021) 2 Supreme Court Cases 324 has held that the
amount of maintenance shall be given for expenses and in case of
non-payment, it may be recovered as money decree. The paragraph
nos.91, 92, 93, 114, 115, 117, 118, 119, 120, 121, 122, 123, 124, 125

and 132 of the aforesaid judgment are delineated below :-

(d) Maintenance of minor children

91. The living expenses of the child would include
expenses for food, clothing, residence, medical expenses,
education of children. Extra coaching classes or any other
vocational training courses to complement the basic
education must be factored in, while awarding child
support. Albeit, it should be a reasonable amount to be
awarded for extracurricular/coaching classes, and not an
overly extravagant amount which may be claimed.
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92. Education expenses of the children must be normally
borne by the father. If the wife is working and earning
sufticiently, the expenses may be shared proportionately
between the parties.

(e) Serious disability or ill health

93. Serious disability or ill health of a spouse,
child/children from the marriage/dependent relative who
require constant care and recurrent expenditure, would also
be a relevant consideration while quantifying maintenance.

IV, Date from which Maintenance to be Awarded

114. Enforcement of the order of maintenance is the most
challenging issue, which is encountered by the applicants.
If maintenance is not paid in a timely manner, it defeats the
very object of the social welfare legislation. Execution
petitions usually remain pending for months, if not years,
which completely nullities the object of the law. The
Bombay High Court in Sushila Viresh Chhadva v.Viresh
Nagshi Chhadva [Sushila Viresh Chhadva v. Viresh Nagshi
Chhadva, 1995 SCC OnLine Bom 315 : AIR 1996 Bom
94] held that : (SCC OnLine Bom para 7)

“7... The direction of interim alimony and expenses of
litigation under Section 24 is one of urgency and it must be
decided as soon as it is raised and ... the law takes care
that nobody is disabled from prosecuting or defending the
matrimonial case by starvation or lack of funds.”

115. An application for execution of an order of
maintenance can be filed under the following provisions:
(a) Section 28-A of the Hindu Marriage Act, 1955 read
with Section 18 of the Family Courts Act, 1984 and Order
21 Rule 94 CPC for executing an order passed under
Section 24 of the Hindu Marriage Act (before the Family
Court);

(b) Section 20(6) of the DV Act (before the Judicial
Magistrate); and

(c) Section 128 CrPC before the Magistrate's Court.

117. Section 125(3) CrPC provides that if the party against
whom the order of maintenance is passed fails to comply
with the order of maintenance, the same shall be recovered
in the manner as provided for fines, and the Magistrate
may award sentence of imprisonment for a term which
may extend to one month, or until payment, whichever is
earlier.

Striking off the Defence
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118. Some Family Courts have passed orders for striking
off the defence of the respondent in case of non-payment
of maintenance, so as to facilitate speedy disposal of the
maintenance petition. In Kaushalya v. Mukesh Jain
[Kaushalya v. Mukesh Jain, (2020) 17 SCC 822 : 2019
SCC OnLine SC 1915] , the Supreme Court allowed a
Family Court to strike off the defence of the respondent, in
case of non-payment of maintenance in accordance with
the interim order passed.

119. The Punjab and Haryana High Court in Rani v.
Parkash Singh [Rani v. Parkash Singh, 1996 SCC OnLine
P&H 52 : AIR 1996 P&H 175] was considering a case
where the husband failed to comply with the maintenance
order, despite several notices, for a period of over two
years. The Court taking note of the power to strike off the
defence of the respondent, held that : (SCC OnLine P&H
para 7)

“7. ... Law 1is not that powerless as not to bring the
husband to book. If the husband has failed to make the
payment of maintenance and litigation expenses to wife,
his defence be struck out.”

120. The Punjab and Haryana High Court in Mohinder
Verma v. Sapna [Mohinder Verma v. Sapna, 2014 SCC
OnLine P&H 25147] , discussed the issue of striking off
the defence in the following words : (SCC OnLine P&H
para §)

“8. Section 24 of the Act empowers the matrimonial court
to award maintenance pendente lite and also litigation
expenses to a needy and indigent spouse so that the
proceedings can be conducted without any hardship on his
or her part. The proceedings under this section are
summary in nature and confer a substantial right on the
applicant during the pendency of the proceedings. Where
this amount is not paid to the applicant, then the very
object and purpose of this provision stands defeated. No
doubt, remedy of execution of decree or order passed by
the matrimonial court is available under Section 28-A of
the Act, but the same would not be a bar to striking off the
defence of the spouse who violates the interim order of
maintenance and litigation expenses passed by the said
court. In other words, the striking off the defence of the
spouse not honouring the court’s interim order is the instant
relief to the needy one instead of waiting endlessly till its
execution under Section 28-A of the Act. Where the spouse
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who is to pay maintenance fails to discharge the liability,
the other spouse cannot be forced to adopt time consuming
execution proceedings for realising the amount. Court
cannot be a mute spectator watching flagrant disobedience
of the interim orders passed by it showing its helplessness
in its instant implementation. It would, thus, be appropriate
even in the absence of any specitic provision to that effect
in the Act, to strike off the defence of the erring spouse in
exercise of its inherent power under Section 151 of the
Code of Civil Procedure read with Section 21 of the Act
rather than to leave the aggrieved party to seek its
enforcement through execution as execution is a long and
arduous procedure. Needless to say, the remedy under
Section 28-A of the Act regarding execution of decree or
interim order does not stand obliterated or extinguished by
striking off the defence of the defaulting spouse. Thus,
where the spouse who is directed to pay the maintenance
and litigation expenses, the legal consequences for its non-
payment are that the defence of the said spouse is liable to
be struck off.”

121. The Delhi High Court in Satish Kumar v. Meena
[Satish Kumar v. Meena, 2001 SCC OnLine Del 817 :
(2001) 60 DRJ 246] held that the Family Court had
inherent powers to strike off the defence of the respondent,
to ensure that no abuse of process of the court takes place.

122. The Delhi High Court in Santosh Sehgal v. Murari Lal
Sehgal [Santosh Sehgal v. Murari Lal Sehgal, 2006 SCC
OnLine Del 585 : AIR 2007 Del 210] , framed the
following issue for consideration : (SCC OnLine Del para
3)

“3. ... whether the appeal against the decree of divorce
filed by the appellant wite can be allowed straightaway
without hearing the respondent husband in the event of his
failing to pay interim maintenance and litigation expenses
granted to the wife during the pendency of the appeal.”

The reference was answered as follows : (Santosh Sehgal
case [Santosh Sehgal v. Murari Lal Sehgal, 2006 SCC
OnLine Del 585 : AIR 2007 Del 210] , SCC OnLine Del
para 5)

“5. The reference to the portion of the judgment in Rani
case [Rani v. Parkash Singh, 1996 SCC OnLine P&H 52 :

AIR 1996 P&H 175] extracted hereinabove would show
that the Punjab and Haryana High Court and the Orissa
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High Court have taken a unanimous view that in case the
husband commits default in payment of interim
maintenance to his wite and children then he is not entitled
to any matrimonial relief in proceedings by or against him.
The view taken by the Punjab and Haryana High Court in
Rani case [Rani v. Parkash Singh, 1996 SCC OnLine P&H
52 : AIR 1996 P&H 175] has been followed by a Single
Judge of this Court in Satish Kumar v. Meena [Satish
Kumar v. Meena, 2001 SCC OnLine Del 817 : (2001) 60
DRJ 246] . We tend to agree with this view as it is in
consonance with the first principle of law. We are of the
view that when a husband is negligent and does not pay
maintenance to his witfe as awarded by the Court, then how
such a person is entitled to the relief claimed by him in the
matrimonial proceedings. We have no hesitation in holding
that in case the husband fails to pay maintenance and
litigation expenses to his wife granted by the Court during
the pendency of the appeal, then the appeal filed by the
wife against the decree of divorce granted by the trial court
in favour of the husband has to be allowed. Hence the
question referred to us for decision is answered in the
affirmative.”

The Court concluded that if there was non-payment of
interim maintenance, the defence of the respondent is
liable to be struck off, and the appeal filed by the appellant
wife can be allowed, without hearing the respondent.

123. The Punjab and Haryana High Court in Gurvinder
Singh v. Murti [Gurvinder Singh v. Murti, 1990 SCC
OnLine P&H 35 : (1990) 1 DMC 559] was considering a
case where the trial court stuck off the defence of the
husband for non-payment of ad interim maintenance. The
High Court set aside the order of the trial court, and held
that instead of following the correct procedure for recovery
of interim maintenance as provided under Section 125(3)
or Section 421 CrPC the trial court erred in striking off the
defence of the husband. The error of the court did not assist
in recovery of interim maintenance, but rather prolonged
the Iitigation between the parties.

124. The issue whether defence can be struck off in
proceedings under Section 125 CrPC came up before the
Madhya Pradesh High Court in Venkateshwar Dwivedi v.
Ruchi Dwivedi [Venkateshwar Dwivedi v. Ruchi Dwivedi,
2017 SCC OnLine MP 2065 : (2018) 2 DMC 103 (MP).
The Karnataka High Court aftirmed this view in Ravindra
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Kumar v. Renuka, 2009 SCC OnLine Kar 481.] . The
Court held that neither Section 125(3) CrPC nor Section 10
of the Family Courts Act either expressly or by necessary
implication empower the Magistrate or Family Court to
strike off the defence. A statutory remedy for recovery of
maintenance was available, and the power to strike oft
defence does not exist in a proceeding under Section 125
CrPC. Such power cannot be presumed to exist as an
inherent or implied power. The Court placed reliance on
the judgment of the Kerala High Court in Davis v. Thomas
[Davis v. Thomas, 2007 SCC OnLine Ker 358 : ILR (2007)
4 Ker 389. See also Sakeer Hussain T.P. v. Naseera, 2016
SCC OnLine Ker 23592 : ILR (2016) 4 Ker 917] , and held
that the Magistrate does not possess the power to strike off’
the defence for failure to pay interim maintenance.

Discussion and Directions on Enforcement of orders of
Maintenance

125. The order or decree of maintenance may be enforced
like a decree of a civil court, through the provisions which
are available for enforcing a money decree, including civil
detention, attachment of property, etc. as provided by
various provisions of the CPC, more particularly Sections
51, 55, 58, 60 read with Order 21.

(e) Enforcement/Execution of orders of maintenance

132. For enforcement/execution of orders of maintenance,
it is directed that an order or decree of maintenance may
be enforced under Section 28-A of the Hindu Marriage Act,
1955; Section 20(6) of the DV Act; and Section 128 of
CrPC, as may be applicable. The order of maintenance
may be enforced as a money decree of a civil court as per
the provisions of the CPC, more particularly Sections 51,
55, 58, 60 read with Order 21.”

26. It is also pertinent to mention, that a Division Bench of the
Madhya Pradesh High Court passed a judgment dated 15.05.2017 in
the case of Dr. Lalit Chaturvedi vs. Bharat Sarkar (W.P. No.7167
of 2017), whereby monetary relief granted under Section 20(1)(d) of
the Protection of Women from Domestic Violence Act, 2005 was held
to be valid. The aforesaid petition was preferred by the husband-
petitioner challenging Section 20(1)(d) of the Protection of Women
from Domestic Violence Act 2005, which contemplates the grant of

maintenance, in addition to normal maintenance under Section 125 of
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the Code of Criminal Procedure, 1973, as well as on the grounds of
the applicability of Article 20 of the Constitution of India. The

relevant paragraph of the said judgment is delineated below :-

“Article 20 has no applicability in the present case, as proceeding
under Section 125 of the Code are not proceedings for offence,
which leads to an order of punishment. It is for non-payment of
amount of maintenance, the defaulter can be kept in prison, but
such proceedings are neither prosecution nor leads to punishment
for an offence, but, to seek execution of an order passed by the
Court for providing sustenance to the family members.”

27. The Hon’ble Supreme Court in the case of Rina Kumari @
Rina Devi @ Reena vs. Dinesh Kumar Mahto and another, held
that maintenance proceedings are civil in nature, although a breach
may result in penal consequences. It was also held in paragraph
nos.10, 11, 12, 13 and 30 of this judgment that, as maintenance is
granted to prevent vagrancy by a summary proceedings of a civil
nature, the provisions for maintenance are included within the
Criminal Procedure Code. Paragraphs 10, 11, 12, 13 and 30 of the

judgment are delineated below :-

“10. On the same lines, in Chaturbhuj vs. Sita Bai, (2008) 2
SCC 316, this Court observed that the object of maintenance
proceedings is not to punish a person for his neglect but to
prevent the vagrancy and destitution of a deserted wife, by
providing her food, clothing and shelter by a speedy remedy. It
was held that Section 125 Cr.P.C. is a measure of social justice,
especially enacted to protect women and children, falling within
the constitutional sweep of Article 15(3) reinforced by Article 39
of the Constitution. Thus, the objective of the provision, then and
now, is to alleviate the financial plight of destitute wives,

children and now, parents, who are left to fend for themselves.

11. In Bhuwan Mohan Singh vs. Meena and others, (2015) 6
SCC 353, this Court observed that Section 125 Cr.P.C. was
conceived to ameliorate the agony, anguish and financial
suffering of a woman, who left her matrimonial home for the
reasons provided in the provision, so that some suitable
arrangement can be made by the Court and she can sustain
herself and also her children, if they are with her. It was held that
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the concept of sustenance did not necessarily mean ‘to lead the
life of an animal, feel like an unperson to be thrown away from
grace and roam for her basic maintenance somewhere else’ and
the wife would be entitled in law to lead a life in a similar
manner as she would have lived in the house of her husband.
This Court further cautioned that, in a proceeding of this nature,
the husband cannot be permitted to take subterfuge to deprive
the wife of the benefits of living with dignity and there could be
no escape route, unless there is an order from the Court that the
wife is not entitled to get maintenance from the husband on
legally permissible grounds.

12. Earlier, in Badshah vs. Urmila Badshah Godse and
another, (2014) 1 SCC 188, this Court held that the provision of
maintenance aims at empowering the destitute and achieving
social justice or equality and dignity of the individual and while
dealing with cases thereunder, the drift in the approach from
adversarial litigation to social context adjudication is the need
of the hour. More recently, in Rajnesh vs. Neha and another,
(2021) 2 SCC 324, this Court emphasized that maintenance laws
were enacted as a measure of social justice to provide recourse
to dependent wives and children for their financial support, so as
to prevent them from falling into destitution and vagrancy.

13. In Shamima Farooqui vs. Shahid Khan (2015) 5 SCC 705,
this Court noted that the inherent and fundamental principle
behind Section 125 Cr.P.C. is the amelioration of the financial
state of dffairs as well as the mental agony and anguish that a
woman suffers when she is compelled to leave her matrimonial
home. It was further observed that, as per law, she is entitled to
lead life in a similar manner as she would have lived in the
house of her husband and as long as she is held entitled to grant
of maintenance within the parameters of Section 125 Cr.P.C., it
has to be adequate so that she can live with dignity. Lastly, it was
noted that, a plea is sometimes advanced by the husband that he
does not have the means to pay as he does not have a job or his
business is not doing well, but these are only bald excuses and,
in fact, they have no acceptability in law as a husband, who is
healthy, able-bodied and in a position to support himself is under
a legal obligation to support his wife and her right to receive
maintenance under Section 125 Cr.P.C., unless disqualified, is an
absolute right.

30. Another contention that was urged before us is that the
findings in the judgment for restitution of conjugal rights by the
Family Court, being a Civil Court, would be binding on the
Court seized of the petition under Section 125 Cr.P.C, as they are
to be treated as criminal proceedings. This specious argument
needs mention only to be rejected outright. No doubt, in Shanti
Kumar Panda vs. Shakuntala Devi, (2004) 1 SCC 438, this
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Court held that a decision by a Criminal Court would not bind
the Civil Court while a decision by the Civil Court would bind
the Criminal Court. However, maintenance proceedings are
essentially civil in nature and the reason for inclusion of the
provisions dealing therewith in the Code of Criminal Procedure
was clarified by the Law Commission of India in September,
1969. Significantly, as long back as in the year 1963, in Mst.
Jagir Kaur and another vs. Jaswant Singh, AIR 1963 SC 1521,
a 3-Judge Bench of this Court held that proceedings under
Section 488 of the Code of Criminal Procedure, 1898, the
precursor to Section 125 Cr.P.C., are in the nature of civil
proceedings; the remedy, being a summary one; and the person
seeking that remedy, ordinarily being a helpless person.
Therefore, even if non-compliance with an order for payment of
maintenance entails penal consequences, as may other decrees
of a Civil Court, such proceedings would not qualify as or
become criminal proceedings. Nomenclature of maintenance
proceedings initiated under the Code of Criminal Procedure, as
those provisions find place therein, cannot be held to be
conclusive as to the nature of such proceedings.”

28. In view of the aforesaid reasons and discussions, the impugned
order dated 23.01.2023 passed by the learned Civil Judge (Junior
Division)/FTC (Crime against Women, Moradabad) in Execution Case
No0.697 of 2022 (Smt. Hasina Khatoon vs. Ahmad @ Ramzani) under
Section 31 of Domestic Violence Act 2005, arising out of Case
No0.10095 of 2017 under Section 12 of the same Act, is hereby
quashed. Merely committing a defaulter to civil prison does not
absolve him of the liability to pay monthly maintenance to the
aggrieved wife. Consequently, the concerned trial court is directed to
pass a fresh order for recovery of amount of arrears, including
simple bank interest at the rate of 6%, on amount of arrears. In the
event, that the amount is not deposited by the husband (O.P. no.2), as
he has already served a term of civil detention for the non-payment of
maintenance, the trial court of the Judicial Magistrate shall attach the
property of O.P. no.2 (husband). The proceeds shall be kept in the
account of the Principal Judge, Family Court, Moradabad, or the
District Judge, Moradabad, or any other concerned court of the Civil
Judge/Magistrate of District Moradabad, to be applied toward the

payment of the arrears with simple bank interest at 6% on delayed
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payment. O.P. No.2 shall continue to pay the current monthly
maintenance to the applicant wife and her disabled son on regular

basis and, thereafter, proceeds in accordance with law.

29. The said exercise of payment shall be completed within 60
days, from the date of passing of this order, as the applicant(wife) and
her child (with a disability) have been struggling since 1995.

30. In the event, the concerned Presiding Officer fails to exercise
jurisdiction or pass the necessary order(s) in a timely manner, thereby
unnecessarily delaying the matter to the detriment of the applicant’s
interest, appropriate order(s) shall be passed, which may attract
disciplinary action, as per the applicable rules on the subject.

31. With the aforesaid directions, the instant application stands

allowed.

(Praveen Kumar Giri,J.)

March 24, 2026

Manish Himwan
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