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1. Heard Sri Ajai Krishna Yadav, learned counsel for the petitioner,

Sri  Dev  Prakash  Mishra,  learned  Additional  Chief  Standing  Counsel

representing the State respondents.

2. By means of present writ  proceedings, the petitioner has set up

challenge  to  the  impugned  order  dated  14.04.2000  passed  by  4th

respondent removing the petitioner from service contained as Annexure-

1 to this writ petition and impugned order of the same date forfeiting the

salary  of  160  days  for  unauthorized  absence,  from  14.05.1999  to

20.10.1999.  The  petitioner  has  further  assailed  the  validity  and

correctness  of  order  dated  29.09.2000  passed  under  appeal  by  3rd

respondent  and  the  revisional  order  dated  22.05.2004  passed  by  2nd

respondent  contained  as  Annexure-3  and  4  respectively  to  the  writ

petition.

A. FACTUAL MATRIX

3. Brief  facts  of  present  writ  petition are that,  the petitioner,  who

happened  to  be  constable  in  disciplined  force  i.e.  Provincial  Arms

Constabulary (PAC) was posted in 25th Battalion, Police Head Quarter,

Raebareli  proceeded for casual leave of 2 days on 12.05.1999 and as

such he had to report the duties on 15.05.1999, but instead of reporting

his duties on 15.05.1999 he became absent till 20.10.1999 i.e. almost

160 days and in this background a preliminary inquiry was directed and

conducted,  thereafter,  regular  inquiry  was  instituted  by  means  of

chargesheet dated 05.01.2000, primarily with the charge of unauthorized

absenteeism. The relevant part of the chargesheet is extracted as under:-

"आपको� एतद्दवा
रा
 नि
म्


�सा
रा आरा�पिपत किकोया
 जा
त
 हैः��-

याहैः किको जाब आप वार्ष� 1999 में� "ई" दल में� नि
या�क्त थे", तब किद

#को 12.5.99 सा"
स्वा%को& त  02  किदवासा आकोस्मिस्मेंको अवाको
श परा प्रस्थे

 किकोया
। ब
द सामें
प्त अवाको
श
किद

#को 14.5.99 को� वा
पसा आ

 थे
 ,  परान्त� आप सामेंया सा" वा
पसा 
 आकोरा किद

#को
20.11.99 को� 160 किदवासा में
में

" त.रा परा अ
�पस्मिस्थेत राहैःकोरा आमेंद कोरा
ई।

इसा प्रको
रा आप कोत�व्या को"  प्रनित ल
परावा
हैः1, उद
सा%
त
 एवा# अ
�श
सा
%
त
 को"
द�र्ष% प
या" गया"।

सा
क्ष्या स्मिजा
 परा आरा�प को"  सामेंथे�
 में� पिवाचा
रा किकोया" जा

" को
 प्रस्त
वा हैः��-



3
Writ-A No.-6218 of 2024

1- श्री% मेंहैः"श प्रसा
द दब7", निशपिवारा प
ल- प्र
रास्मिम्8को जा
9चा कोरा

 प्रस्त
पिवात कोरा�ग"।

2-  प%०सा%० श्री% निशवारा
में को� शवा
हैः
 ,  जा% दल -  किद०  12.5.99  सा" 02  किदवासा आकोस्मिस्मेंको
अवाको
श स्वा%को& त कोरा
" को; प�पि< कोरा�ग"।

3- 

याको 31997 साराद
राअल% "ई" दल- अवाको
श परा रावा

ग% कोरा
" को; प�पि< कोरा�ग"।

4-  आराक्षी% 32087  में7लचान्द्र ग.तमें वा
किहैः
% जा%०डी1० ल"खको -  अवाको
श अऩु�पस्मिस्थेनित सा"
आमेंद कोरा

 प्रमें
स्मिBत कोरा�ग"।

5-  आराक्षी% 32168  में�० इसारा
इल अल% "ई"  दल-  अवाको
श सा" अ
�पस्मिस्थेनित को; रापट
अ#किकोत कोरा

 प्रमें
स्मिBत कोरा�ग"।

अनि8ल"ख%या सा
क्ष्या
---------------------------------

1- स्वा%को& त आकोस्मिस्मेंको अवाको
श प्र
थे�

 पत्र

2- जा%०डी1० "ई" दल वा में�ख्या
लया श
ख
 को; 
कोल रापट

3- आवा
गमें
 रास्मिजास्टरा एल०प%० में"
ग"ट

इसा  प्रको
रा  उपरा�क्त

�सा
रा  आप  किद

#को  12.5.99  सा" स्वा%को& त  02  किदवासा
आकोस्मिस्मेंको अवाको
श परा प्रस्थे

 कोरा
",  ब
द सामें
प्त अवाको
श किद

#को  14.5.99  को�
वा
पसा 
 आकोरा किद

#को 20.10.99 को� 160 किदवासा में
में

" त.रा परा अ
�पस्मिस्थेत राहैःकोरा
आमेंद कोरा

" तथे
 कोत�व्या को"  प्रनित ल
परावा
हैः1 ,  उद
सा%
त
 एवा# अ
�श
सा
हैः1
त
 को"
द�र्ष% हैःF।

एतद्द्वा
रा
 आपसा" आरा�प  को"  उत्तरा  में� अप
" बचा
वा  को
 निलस्मिखत पिवावाराB किद

#को
13.1.2000  को� या
 उसाको"  प7वा� प्रस्त�त कोरा
" को; अप"क्षी
 को; जा
त% हैः�। आपको� साचा"त
किकोया
 जा
त
 हैः� किको अधो�हैःस्त
क्षीरा1 द्वा
रा
 अ
�मेंन्या सामेंया को"  8%तरा आपसा" ऐसा
 को�ई
पिवावाराB प्र
प्त 
हैः1# हैः�त
 हैः� त� याहैः अवाधो
राB
 को; जा
या"ग% किको आपको� को� छ 
हैः1#
प्रस्त�त कोरा

 हैः�, आपको"  में
मेंल� में� तद्नु�सा
रा आद"श प
रिरात कोरा किदया
 जा
एग
।

सा
थे हैः1 सा
थे आपसा" अधो�हैःस्त
क्षीरा1 को� निलस्मिखत रूप सा" याहैः सा7निचात कोरा
" को;
अप"क्षी
 को; जा
त% हैः� किको क्या
 आप व्यापिक्तगत सा�
वा
ई को"  निलए इच्छ� को हैः� औरा याकिद
आप किकोसा% सा
क्ष्या या
 परा1क्षीB प्रनित परा1क्षी
 कोरा

 चा
हैःत" हैःF त� अप
" निलस्मिखत पिवावाराB
को"  सा
थे उसाको
 

में औरा पत
 औरा सा
क्ष्या को
 स्मिजासा" प्रत्या"को ऐसा" सा
क्षी% सा" द"
" को;
प्रत्या
श
 को; जा
या"ग%, सा#स्मिक्षीप्त पिवावाराB प्रस्त�त कोरा
" को; अप"क्षी
 को; जा
त% हैः�।"

4. In the chargesheet as many as five witnesses were proposed to be

orally  examined  and  certain  documentary  evidence  exhibiting

unauthorized absence was also appended with the chargesheet.

5. After receiving the chargesheet, the petitioner submitted his reply

on 17.01.2000 before inquiry officer mentioning therein that petitioner

had to report on 15.05.1999 but he could not come back as such he sent
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an application for  extension of  leave.  The inquiry officer  in  order  to

prove  the  charges  of  overstay/unauthorized  absence  examined  the

witnesses cited in the calendar of chargesheet and the record transpires

that  adequate  opportunity  of  cross-examination  of  witnesses  was

afforded but same was not  availed by the petitioner,  as such the oral

evidence/testimony of witnesses examined by inquiry officer remained

unimpeached.

6. The petitioner, in order to prove his case examined two doctors viz

Dr. Firoz Alam. Ansari, Medical Officer,  New Primary Health Center,

Sahson,  District,  Allahabad and Dr.  Paras  Nath Rai,  Medical  Officer,

Primary  Health  Center,  Kotwa,  Allahabad.  While  taking  plea  of  ill

health, the petitioner had taken an alternate plea of collapse of his house,

which was in dilapidated condition to justify his absence and as such,

petitioner claimed that he was busy in construction of his house and the

absence  cannot  be  said  to  be  willful,  rather  due  to  compelling

circumstances.  Just  to  prove  aforesaid  plea  of  collapse  of  house, the

petitioner got examined, Jabar Singh, the then Gram Pradhan.

7. The  inquiry  officer  examined  the  defence  witnesses  viz  Jabar

Singh (Pradhan of the Village), Dr. Firoz Alam. Ansari and Dr. Paras

Nath Rai in extenso.

8. After meticulous examination of the witnesses, the inquiry officer

submitted  the  inquiry  report  on  21.03.2000,  which  is  contained  as

Annexure-7 to the writ petition. To demonstrate the charge having been

proved, the relevant portion of enquiry report is extracted hereunder:-

"अनि8या�जा
 पक्षी एवा# बचा
वा पक्षी को; को
या�वा
हैः1 सामें
प्त हैः� जा

" को"  ब
द
मेंF
" पत्र
वाल% परा उपलब्धो सामेंस्त सा
स्मिक्षीयाU को"  बया

 , अनि8ल"खU एवा# आरा�पिपत
पक्षी द्वा
रा
 बचा
वा पक्षी में� प्र"पिर्षत स्प<%कोराB एवा# स्प<%कोराB को"  सा
थे प्र"पिर्षत
ग्रा
में प्रधो

 को"  द्वा
रा
 घरा ब
वा

" वा द7सारा" घरा में� राहैः
" वा घरा निगरा
" को

प्रमें
B-पत्र, बचा
वा पक्षी को"  गवा
हैः

U को"  बया

U को
 गहैः
त
 सा" अध्याया
 किकोया
।
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उपरा�क्त गवा
हैः

U को"  बया

U सा" याहैः प्रमें
स्मिBत हैः�त
 हैः� किको आरा�पिपत आराक्षी%
32091 रामें"श चान्द्र निसा#हैः किद

#को-11-5-99 को� 02 किदवासा आकोस्मिस्मेंको अवाको
श परा
'स्मिजाल
 को
रा
ग
रा लख
ऊ ई दल सा" रावा


 हैः�आ। सामेंया सा" 
 आकोरा किद

#को -

20-10-99  को� 159  किदवासा  11  घ#ट
 10  निमें
ट  अ
�पस्मिस्थेत  राहैःकोरा  अप
%
इच्छ

�प्त
रा वा
पसा आकोरा वा
किहैः
% में�ख्या
लया में� आमेंद कोरा
या
 स्मिजासाको� प�पि<
सा�ब7त  पक्षी को"  सा
क्षी% दल

याको  श्री% अवाधो

रा
याB -नितवा
रा1,  प%सा% श्री%
निशवारा
मेंको� शवा
हैः
,  कोम्प
% जा%डी1 ल"खको 

याको  31997  -साराद
रा अल%,  वा
किहैः
%
जा%डी1 ल"खको आराक्षी% 32087 में7लचान्द्र ग.तमें को"  बया

U सा" हैः�त% हैः�। आराक्षी% को"
कोम्प
% में�ख्या
लया 'ई'दल स्मिजाल
 को
रा
ग
रा लख
ऊ में� 02 किदवासा अवाको
श परा
आमेंद को; नितनिथे सा" अवागत हैः�कोरा घरा जा


 तथे
 वा
पसा% को"  किद
 किद

#को -14-

5-99 को� सा"



याको को"  

में रास्मिजास्ट्री1 पत्र . 05-किदवासा आकोस्मिस्मेंको अवाको
श उसा%
क्रमें में� बढ़ा

" को"  निलया" याहैः अ#किकोत कोरा द"

 किको उसाको
 मेंको

 किद

#को -12-5-

99  को� आ9धो% त7फा

 में� निगरा गया
 हैः� बच्चाU को"  राहैः
" ,  ल
याको 
हैः1# हैः� तथे

स्प<%कोराB में� किद

#को-12-5-99  सा" स्वाया# को� पिवामें
रा हैः�

 अ#किकोत कोरा

 द�
U
में� पिवारा�धो
8
र्ष हैः� , स्मिजासासा" याहैः निसाद्ध हैः�त
 हैः� किको वाहैः झू7ठ ब�ल
 हैः� पिवामें
रा 
हैः1#
थे
,  वारा

 वाहैः किद

#को-14-5-99  को"  मेंको

 निगरा-जा

" को"  साम्बन्धो में� किदया" गया"
रास्मिजास्ट्री1 में� पिवामें
रा हैः�

 अवाश्या अ#किकोत कोरात
। याहैः में

 निलया
 जा
या किको
उसाको
 मेंको

 किद

#को-12-5-99 को� निगरा गया
 05 किदवासा उसा% क्रमें में� अवाको
श
बढ़ा

" को"  निलया" रास्मिजास्ट्री1 किदया
 किफारा 8% वाहैः 05  किदवासा ब
द वा
पसा किडीया7ट1 परा

हैः1# आया
 
 हैः1 किकोसा% प्रको
रा को; पिवामें
रा1 या
 इल
जारात राहैः
" को; को�ई सा7चा


हैः1 किदया
, 
 हैः1 वा
किहैः
% में�ख्या
लया आकोरा अवाको
श हैः1 स्वा%को& त कोरा

" को
 प्रया
प्त
किकोया
 निसाफा�  पिवामें
रा1 को
 बहैः


 ब

कोरा में
में

" त.रा परा अ
निधोको& त रूप सा"
अ
�पस्मिस्थेत राहैः
 वा डी
क्टरा सा" निमेंलकोरा पिवामें
रा1 को
 प्रमें
B -पत्र ब
वा
 कोरा
में"किडीकोल अवाको
श को
 उप8�ग किकोया
। अगरा वाहैः पिवामें
रा थे
 त� उसा" नि
यामेंत�
अप
" स्मिजाल" को"  प�निलसा-अधो%क्षीको सा" निमेंलकोरा निसाकोब�को ल"कोरा आमेंद रावा

ग% को"
सा
थे  प�निलसा  अस्पत
ल  स्मिजाल
 अस्पत
ल  जा
त
 तथे
 8तb हैः�कोरा  अप


पिवानिधोवात स्वा
स्थ्या परा1क्षीB कोरा

" को"  उपरा
न्त इल
जा कोरा
त
 वा इसा को
या
�लया
को� सा7निचात कोरात
 तथे
 निचाकिकोत्सा
लया सा" में�क्त हैः�
" को"  उपरा
न्त निचाकिकोत्साको को"
द्वा
रा
 किदया" गया" रा"स्ट प्रमें
B -पत्र को"  सा
थे वा
किहैः
% में�ख्या
लया आकोरा अवाको
श
स्वा%को& त कोरा
त
,  तद�परा
न्त अवाको
श को
 उप8�ग कोरात
 परान्त� वाहैः में
में

"
त.रा परा अप
" इस्मिच्छत अस्पत
ल जा
कोरा वा
ह्य रा�ग% को"  रूप में� इल
जा कोरा
या

औरा एको 8% किद
 निचाकिकोत्सा
लया में� 8तb 
हैः1# राहैः
। इत
% लम्ब% अवानिधो तको
वा
ह्य रा�गU को"  रूप में� इल
जा कोरा


 सा#द"हैः
स्पद हैः� जा� याहैः प्रमें
स्मिBत कोरात
 हैः�
किको वाहैः पिवामें
रा 
हैः1# थे
 बस्मिeको अप
% अ
�पस्मिस्थेत अवानिधो को� प्रमें
स्मिBत कोरा
"
को"  निलए निचाकिकोत्साकोU सा" व्यापिक्तगत रूप सा" स्वाया# द्वा
रा
 पिवामें
रा1 बत
कोरा उ
सा"
दवा
 निलख
या
 वा निचाकिकोत्सा
 प्रमें
B -पत्र ब
वा
या
, जा� प�निलसा रा"ग�ल"श
 को"  प्रस्तरा
381 एवा# 383 को
 स्प< उeल#घ
 हैः� तथे
 पिवा

 किकोसा% अनिधोको
रा1 को"  सा#ज्ञा

 में�
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ल
या" कोत�व्या सा" पिवा

 स्वा%को& पित्त अवाको
श अ
�मेंनित को"  अ
�पस्मिस्थेत हैः� जा



उसाको; घ�रा ल
परावा
हैः1 एवा# अ
�श
सा
हैः1
त
 को
 परिराचा
याको हैः�।

बचा
वा पक्षी को"  सा
क्षी% ग्रा
में प्रधो

 श्री% जाबरा निसा#हैः ग्रा
में ब8
को� ईया
9
थे


-सारा
याई

यात,  जा
पद-इल
हैः
ब
द  को"  वाया

U सा" याहैः  प्रमें
स्मिBत  हैः� किको
आराक्षी% रामें"श चान्द्र निसा#हैः को
 मेंको

 2-3 सा
ल पहैःल" निगरा गया
 थे
 
या" मेंको


में� 2-3 सा
ल सा" राहैः राहैः" हैःF, ल"किको
 अप
" किद

#को-4-2-2000 को"  मेंको

 ब
वा

" को"
प्रमें
B-पत्र में� मेंको

  निगरा

 मेंई  सा
 g -1999  अ#किकोत  किकोया" हैःF ,  द�
U में�
पिवारा�धो
8
र्ष हैः� स्मिजासासा" याहैः स्प< हैः�त
 हैः� किको आराक्षी% रामें"श चान्द्र निसा#हैः 
"
मेंको

 निगरा
" को
 प्रमें
B -पत्र ग्रा
में प्रधो

 सा" कोहैःकोरा अप
" में
 में
किफाको
ब
वा
या
 हैः�।  ग्रा
में प्रधो

 
" पिवामें
रा1 को"  ब
रा" में� को� छ 
हैः1# बत
या
। अगरा
आरा�प% आराक्षी% रामें"श चान्द्र निसा#हैः वा
स्तवा में� पिवामें
रा हैः�त
 त� ग्रा
में प्रधो

 को�
अवाश्या-में
ल7में हैः�त
। में"रा" द्वा
रा
 उक्त आरा�पिपत आराक्षी% को"  घरा जा
कोरा उसाको"
मेंको

 को
 8.नितको रूप सा" नि
रा1क्षीB 8% किकोया
 गया
। मेंको

 त� निगरा
 थे

परान्त� को
फा; किद
 को
, द� कोमेंरा" को
 पक्को
 ईंट को
 मेंको

 ब
वा
या
 हैः� स्मिजासाको;
निसाफा�  किदवा
ल खड़ी1 हैः� छत 
हैः1# पड़ी
 हैः�। स्मिजासा मेंको

 में� राहैः राहैः
 हैः� वाहैः मेंको


कोच्चा
 निमेंट्ट1 को
 ब

 हैः�आ हैः� , मेंजाब7त हैः�, राहैः
" को; को�ई परा"श

% 
हैः1# हैः�। वाहैः
मेंको

 ब
वा

" वा पिवामें
रा हैः�
" को
 निसाफा�  

टको किकोया
 हैः� उसा" ऐसा% को�ई
परा"श

% 
हैः1# थे% किको वाहैः किडीया7ट1 परा 
हैः1# आ साकोत
 थे
। क्याUकिको ग्रा
में -प्रधो


को"  बया

 सा" याहैः 8% स्प< हैः� किको उसाको"  पिपत
 घरा को; ख"त% स्वाया# कोरात" हैःF औरा
जारूरात पड़ी
" परा मेंजाद7रा 8% राख ल"त" हैःF। उसाको"  पिपत
 ख"त% कोरा साकोत" हैःF त�
मेंको

 8% अप
% द"ख-रा"ख में� ब
 वा
 साकोत" थे"। आरा�प% 
" मेंको

 ब
वा

" में�
30  किदवासा लग

 बत
या
 हैः� ,  ग्रा
में प्रधो

 
" चा
रा -प
9चा में
हैः,  जाबकिको में"रा" द्वा
रा

आरा�प% को"  घरा को"  8.नितको नि
रा1क्षीB में� प
या
 गया
 किको वाहैः जा� पक्को"  ईंट को

मेंको

 ब
वा
या
 हैः� द� छ�ट" -छ�ट" कोमेंरा" वा एको छ�ट
 बरा
मेंद
 हैः� निसाफा�  किदवा
ल
खड़ी1 हैः� छत 
हैः1# पड़ी
 हैः� वा�सा
 ढां
#चा
 खड़ी
 कोरा
" में� निसाफा�  15 किदवासा को
 सामेंया
लग साकोत
 हैः� ल"किको
 उसा
" 30 किदवासा को
 सामेंया लग

 बत
या
 हैः�। याहैः
9 याहैः
8% स्प< हैः� किको जाब उक्त आरा�पिपत आराक्षी% पिवामें
रा थे
 किडीया7ट1 परा 
हैः1# आ
साकोत
 थे
 त� घरा को� सा" ब
वा
या
 ,  पिवामें
रा हैः�कोरा जाब घरा ब
वा
 साकोत
 हैः� त�
किडीया7ट1 परा वा
पसा 8% आ साकोत
 हैः� स्मिजासासा" स्मिस्थेनित स्वात� स्प< हैः� जा
त% हैः�
किको वाहैः पिवामें
रा 
हैः1# थे
 निसाफा�  पिवामें
रा1 को
 बहैः


 ब

या
 हैः�। डी
० किफारा�जा
आलमें 
वा%
 प्र
० स्वा
०-को" न्द्र साहैःसा�-इल
हैः
ब
द को"  बया

 सा" याहैः प्रमें
स्मिBत
हैः�त
 हैः� किको उक्त आराक्षी% 
" ब�ख
रा सा" प%किडीत हैः�

 बत
या
 स्मिजासा परा डी
क्टरा 
"
उसा" को� छ दवा
 किदया
 वा को� छ ब
जा
रा सा" क्रया कोरा
" को� कोहैः
 वा किद

#को -12-5-99

सा" 10-6-99 तको रा"स्ट किदया
 ल"किको
 ओ.  प%.  डी1.  रास्मिजास्टरा में� निसाफा�  3 साप्त
हैः हैः1
अ#किकोत किकोया
 थे
,  प7छ
" परा डी
क्टरा 
" बत
या
 किको 2-4 किदवासा औरा बढ़ा
 किदया

थे
 निलख
" को� 87ल गया
 थे
। डी
क्टरा 
" याहैः 8% स्प< किकोया
 हैः� किको वाहैः ब%चा -

ब%चा में� आत" राहैः" मेंगरा रास्मिजास्टरा में� अ#किकोत 
हैः1# किकोया
, स्मिजासासा" स्प< हैः� किको वाहैः
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पिवामें
रा 
हैः1# थे
 निसाफा�  डी
क्टरा सा" निमेंलकोरा में"किडीकोल प्रमें
B -पत्र प्र
प्त किकोया
 हैः�
क्याUकिको अगरा वाहैः वा
स्तवा में� पिवामें
रा राहैःत
, ब%चा-ब%चा में� डी
क्टरा को� किदख
त
 त�
वाहैः ओ.  प%.  डी1.  रास्मिजास्टरा में� अ#किकोत हैः�त
 मेंगरा दवा
 ल"

 या
 ब%चा -ब%चा में�
किदख


 कोहैः1# ओ .  प%.  डी1.  रास्मिजास्टरा में� अ#किकोत 
हैः1# हैः� स्मिजासाको; पपि< डी
क्टरा
किफारा�जा आलमें 
" स्वाया# किकोया
 हैः�। डी
क्टरा द्वा
रा
 रास्मिजास्टरा में� 3 साप्त
हैः को
 रा"स्ट
द"

 तथे
 में"किडीकोल प्रमें
B -पत्र में� 30  किदवासा अ#किकोत कोरा

 वा बया

 में� 28

किदवासा को
 में"किडीकोल रा"स्ट द"

 हैः1 याहैः स्प< कोरात
 हैः� किको डी
क्टरा 
" निसाफा�  उक्त
आराक्षी% को"  कोहैः
" परा में"किडीकोल प्रमें
B -पत्र द" किदया
 हैः� पिवामें
रा 
हैः1# थे
। डी
क्टरा
प
रासा 

थे रा
या प्र
० स्वा
० को" न्द्र को�टवा
-इल
हैः
ब
द को"  बया

 सा" याहैः प्रमें
स्मिBत
हैः�त
 हैः� किको उसा
" अप
% अ
�पस्मिस्थेनित अवानिधो को� प्रमें
स्मिBत कोरा
" को"  निलया"
प"श
ब में� जाल
 वा ब�ख
रा बत
कोरा निचाकिकोत्सा
 प्रमें
B-पत्र प्र
प्त किकोया
 हैः�। डी
क्टरा
को"  कोथे


�सा
रा उसा" अस्पत
ल सा" दवा
 8% 
हैः1# द1 गया% हैः� पचाm परा दवा
 निलख%
गया% तथे
 अप
" अनिधोको
रा क्षी"त्र में� निसाफा�  चा
रा साप्त
हैः को
 रा"स्ट द"
" को
 अनिधोको
रा
बत
या
 हैः� जाबकिको में"किडीकोल प्रमें
B -पत्र में� उसा" किद

#को -11-6-99 सा" 27-7-99 तको
47 किदवासा को
 में"किडीकोल अवाको
श द"

 अ#किकोत हैः�। डी
क्टरा को"  कोथे


�सा
रा उसा"
47 किदवासा में� किकोत
" किद
 दवा
 द1 गया% या
 चा"कोअप कोरा
या
 गया
 
हैः1# पत
 
 '

हैः1 कोहैः1# ओ . प%.  डी1. रास्मिजास्टरा में� हैः1 अ#किकोत हैः� स्मिजासासा" स्प< हैः� किको वाहैः पिवामें
रा

हैः1# थे
 निसाफा�  डी
क्टरा सा" निमेंलकोरा पिवामें
रा1 को
 प्रमें
B -पत्र प्र
प्त किकोया
 हैः� किफारा
8% आरा�पिपत  आराक्षी% 
" किद

#को -12-5-99  सा" 10-6-99  तको डी
क्टरा  किफारा�जा
आलमें अन्सा
रा1 
वा%
 प्र
थेनिमेंको स्वा
स्थ्या को" न्द्र साहैःसा�-इल
हैः
ब
द को"  याहैः
9 वा
ह्य
रा�ग% को"  रूप में� इल
जारात राहैः
। अप
" स्प<%कोराB में� याहैः अ#किकोत किकोया
 हैः� किको
डी
क्टरा को"  किफाट
"सा को"  ब
द वाहैः किद

#को -10-6-99  को� किफारा रा
त में� पिवामें
रा हैः�
गया
 तथे
 किद

#को-11-6-99 सा" द7सारा" डी
क्टरा श्री%, प
रासा

थे रा
या प्र
० स्वा
० को" न्द्र-

को�टवा
-इल
हैः
ब
द को� किदख


 अ#किकोत किकोया
 तथे
 किद

#को -27-7-99  तको वा
ह्य
रा�ग% को"  रूप में� इल
जारात राहैः

 अ#किकोत किकोया
 हैः� जा� नि
यामें

�को7 ल 
हैः1# हैः�
क्याUकिको जाब डी
० -श्री% किफारा�जा आलमें अन्सा
रा1 
" किद

#को -10-6-99  को� उक्त
आराक्षी% को� किफाट
"श किदया
 वाहैः घरा गया
 उसाको; हैः
लत प�
� उसा% रा
त में� खरा
ब
हैः� गया% उसा
" द7सारा" डी
क्टरा  श्री% प
रासा

थे रा
या  प्र
०  स्वा
०  को" न्द्र -को�टवा
-
इल
हैः
ब
द को� किदख
या
 जाबकिको उसा" उसा% डीnक्टरा को"  प
सा जा


 चा
किहैःए थे

स्मिजासा
" किफाट
"श किदया
 थे
 ,  परान्त� वाहैः अ
�पस्मिस्थेत वा कोत�व्या सा" द7रा राहैः
" को"
निलए द7सारा" डी
क्टरा को
 साहैः
रा
 निलया
 ,  उसा" चा
किहैःए थे
 किको किद

#को -10-6-99  को�
डी
क्टरा किफारा�जा आलमें अन्सा
रा1 सा" किफाट
"श निमेंल
" को"  ब
द उसा% किद
 अप
"
कोत�व्या परा वा
पसा आत
 परान्त� ऐसा
 
हैः1# किकोया
 जा� कोत�व्या को"  प्रनित घ�रा
ल
परावा
हैःU एवा# अ
�श
सा
हैः1
त
 को
 द्यो�तको हैः� तथे
 उसाको"  घरा सा" प्र
थेनिमेंको
स्वा
स्थ्या को" न्द्र साहैःसा" -इल
हैः
ब
द लग8ग  2-3  किकोमें%.  हैः� वा प्र
० स्वा
० को" न्द्र
को�टवा
-इल
हैः
ब
द लग8ग 10-12 किकोमें%. को; द7रा1 परा हैः� वाहैः
9 जा

" को
 औनिचात्या
हैः1 
हैः1# ब
त
। किफारा 8% डी
क्टरा श्री% प
रासा -

थे रा
या प्र
० स्वा
० को" न्द्र को�टवा
-
इल
हैः
ब
द द्वा
रा
 उक्त आराक्षी% -32091  रामें"श चान्द्र निसा#हैः को� किद

#को -27-7-99  को�
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किफाट घ�पिर्षत कोरा किदया
,  उसाको� तत्को
ल वा
किहैः
% में�ख्या
लया आ

 चा
किहैःए थे

परान्त� वा
पसा किडीया7ट1 परा 
, आकोरा पिवा

 सा7चा

, पिवा

 अवाको
श, पिवा

 में"किडीकोल
हैः1 में
में

" त.रा परा घरा हैः1 राहैः
 , जा� इसाको"  कोत�व्या को"  प्रनित घ�रा ल
परावा
हैः1 वा
उद
सा%
त
 तथे
 अ
�श
सा
हैः1
त
 को
 परिराचा
याको हैः�। आरा�पिपत पक्षी द्वा
रा
 आरा�प
पत्र को"  उत्तरा में� प्रस्त�त स्प<%कोराB एवा# बचा
वा में� प्रस्त�त स्प<%कोराB में� ऐसा

को�ई पिवान्द7 
हैः1# राख
 गया
 स्मिजासापरा पिवाश्वा
सा किकोया
 जा
 साको"  औरा स्मिजासाको"  आधो
रा
परा उसाको"  पिवारूद्ध लग
या" गया" आरा�प प्रमें
स्मिBत 
 हैः�। उसाको"  द्वा
रा
 दल

याको को"


में किदया
 गया
 आकोस्मिस्मेंको अवाको
श को
 प्र
थे�

 -पत्र को� प%सा% को"  द्वा
रा
 हैः1
स्वा%को& त  कोराको"  अवाको
श  छ�डी" जा

" को
 तको�  8% में
न्या  
हैः1# हैः� क्याUकिको
दल

याको को"  कोम्प
% 8
रा परा 
 राहैः
" परा कोम्प
% को"  8
रा परा नि
या�क्त प%सा%
को� 03 किदवासा अवाको
श द"
" को
 अनिधोको
रा हैः�।"

9. After receipt of the inquiry report dated 21.03.2000 a show cause

notice was issued to the petitioner on 21.03.2000 itself in relation to the

punishment proposed. Thereafter, the reminder notices were also issued

on 24.03.2000 and 29.03.2000 but admittedly, the petitioner did not file

any reply despite repeated opportunities offered.

10. In  place  of  filing  a  reply  to  the  show  cause  notice,  against

proposed punishment, the petitioner knocked the doors of U.P. Public

Service Tribunal, Lucknow by filing Claim Petition No.378 of 2000 and

it has been averred in paragraph no.21 of the writ petition that the said

claim petition was finally decided on 17.04.2000 directing the authorities

to provide reasonable opportunity to submit reply of show cause notice

(the order of tribunal has not been brought on record). Thus, before order

of Tribunal could be brought to notice of departmental authorities, the

impugned order of punishment was passed.

11. The impugned order of punishment removing the petitioner from

service was passed on 17.04.2000, which was served upon the petitioner

against  which  the  petitioner  preferred  departmental  appeal  as

contemplated under Rule 20 of U.P. Subordinate Police Officers of the

Subordinate Ranks (Punishment & Appeal) Rules, 1991 (in short ‘1991

Rules’)  and  the  appeal  so  preferred  was  dismissed  vide  order  dated
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29.09.2000 against which revision was preferred by virtue of Rule 23 of

1991 Rules, which too met with same fate, vide impugned order dated

12.03.2004.

B. AVAILABILITY OF ALTERNATIVE REMEDY

12. Before examination of matter on merits, learned counsel for the

State  opposed  the  writ  petition  on  the  ground  of  availability  of

alternative remedy, stating that the efficacious remedy lies before U.P.

Public Service Tribunal against the orders impugned under Section 4 (1)

of U.P. Public Service Tribunal Act.

13. In response to the said objection, learned counsel for the petitioner

submitted that this writ petition was entertained way back on 15.10.2004

and the pleadings are complete,  as such the writ  petition may not be

thrown after lapse of 21 years.

14. Insofar as the plea of alternative remedy is concerned, this Court is

of the firm view that throwing a writ petition on the ground of alternative

remedy after 21 years, particularly when parties have exchanged their

pleadings  is  not  justified,  keeping  in  view  the  mandate  of  Hon’ble

Supreme  Court  as  propounded  in  case  of  M/s  Utkal  Highways,

Engineering & Contractors v. Chief General Manager and others in

SLP (Civil) No.14350 of 2022. Hence, the Court has proceeded to hear

the matter on merits.

C. SUBMISSION ON BEHALF OF PETITIONER

15. The submissions advanced on behalf of the petitioner are precisely

to the effect that the impugned order of punishment, appellate order and

revisional order are absolutely illegal, arbitrary and without application

of mind and all three authorities have failed to examine the material facts

and grounds raised in its correct perspective, resulting confirmation of

order of removal from service.
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16. Further submission of learned counsel for the petitioner is that the

inquiry  officer  failed  to  consider  the  medical  certificates  and  the

statement of  doctors  certifying the illness and as such the inquiry so

conducted is erroneous.

17. Learned counsel for the petitioner alternatively submitted that in

the  factual  backdrop  of  the  present  case  the  major  punishment  of

removal ought not to have been awarded.

18. The  further  submission  is,  the  punishment  so  awarded  by

disciplinary authority is based on recommendation of inquiry officer and

inquiry  officer  erred  in  recommending  punishment  for  removal  from

service and such recommendation is beyond the competence of inquiry

officer.

19. Learned counsel for the petitioner also submits that from the date

of reinstatement till attaining the age of  superannuation nothing adverse

was reported against the petitioner as such if this order is examined on

the  touchstone  of  reformative  theory  equally  applicable  to  service

jurisprudence  then  also   the  petitioner  deserves  sympathetic

consideration of this Court qua the quantum of punishment.

20. Lastly, the petitioner has strenuously urged that the petitioner was

permitted  to  assume  his  duties  in  the  month  of  October,  1999  and

continued as  such  till  March,  2000 and was paid  salary  for  the  said

period as such there was no reason and prudence as why on one hand the

order of withholding six month salary of the petitioner treating the said

period as absence from duty has been passed and for the same conduct

he  has  been  removed  from  service.  Thus,  the  punishment  has  been

inflicted in twin folds for the same charges, which amounts to double

jeopardy being violative of Article 20 of the Constitution of India. Thus,
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the punishment inflicted does not commensurate with the gravity of the

charges and as such the award of major penalty is also disproportionate.

D. SUBMISSION ON BEHALF OF STATE RESPONDENTS

21. Per contra, learned Additional Chief Standing Counsel submitted

that  every procedural  rigour as  contemplated,  under 1991 Rules have

been followed and petitioner could not raise any ground pointing out any

procedural flaw with respect to inquiry conducted including conduct of

oral inquiry, grant of opportunity of hearing etc.

22. Learned  Additional  Chief  Standing  Counsel  submitted  that

habitual absenteeism is the past track record of writ petitioner, and he

made himself absent unauthorizedly for 10 times. He further points out

that, since the recruitment of the petitioner as a Constable in 1984, he

has made himself absent on 10 occasions, that is for a total period of 356

days and took medical leave four times, which is 97 days total till 1995.

He was punished with 56 days pay deduction and in 1997-98 he was

found guilty of unauthorized absence of 82 and 79 days respectively and

he  was  punished  with  censure  entry  along  with  8  other  minor

punishments.  Thus,  petitioner  require  no leniency in aforesaid factual

background.

23. Learned  Counsel  for  the  State  has  invited  the  attention  of  this

Court that the petitioner reported to the duties on 16.06.1999 as per G.D.

No.21 at  17.00 and as such he was relieved for  joining at  Company

Headquarter, Gonda, but instead of going to Gonda, he again went to his

home and he remained unauthorizedly absent. The copy of G.D.No.21

dated  16.06.1999  is  contained  as  Annexure  C.A.3  to  the  counter

affidavit. Thereafter, the petitioner reported to the duties on 20.10.1999.
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24. It is further submitted, when preliminary inquiry was directed vide

order  dated  21.11.1999,  then  the  petitioner  submitted  the  medical

certificates  with  respect  to  which  the  detailed  discussions  have  been

made not only in the inquiry report but here-in-before also.

25. Learned counsel for the State drew attention of this Court towards

Annexure No.CA.1 and C.A.2 appended to the counter affidavit, which

is application dated 14.05.1999 for extension of leave for 5 days and the

reasons mentioned in the said application states that the house of the

petitioner being in dilapidated condition collapsed in the storm and in the

said  application,  no  plea  of  ‘illness’ is  mentioned,  which  is  the  first

opportunity to justify the over-staying/ absenteeism, hence the plea of

illness  is  cock and  bull  story  having  been cooked  subsequently.  The

medical certificate relied upon by the petitioner was allegedly issued on

10.06.1999 contained as Annexure C.A.5 demonstrates that the doctors

have certified that the petitioner was ill (suffering from typhoid fever)

since 12.05.1999 to 10.06.1999. The said certificate appears to be ex-

facie incorrect as in the application dated 14.05.1999 (Annexure C.A2)

petitioner has not mentioned that he was ill, meaning thereby, the lame

excuse  of  illness  has  been  discovered  by  the  petitioner  at  some

subsequent point of time. Secondly, the medical certificate contained as

Annexure  C.A.6  to  the  counter  affidavit  issued  by  different  medical

officers, i.e. Dr. Firoz Alam. Ansari and Dr. Paras Nath Rai demonstrate

that they have certified the illness of the petitioner from 11.06.1999 to

27.07.1999 and issued the fitness certificate for resumption of duties on

27.07.1999. These certificates are again in continuation so far, the period

of  illness  is  concerned.  The  petitioner  had  to  explain  the  over

staying/unauthorized  absence  from  15.05.1999  till  20.10.1999  and

petitioner had not submitted any medical certificate after the period of

27.07.1999. In such a background the medical certificates have rightly

been discarded by the inquiry officer and in exercise of judicial review

under Article 226 of Constitution of India, this Court may not embark



13
Writ-A No.-6218 of 2024

upon  the  correctness  of  such  certificates,  which  did  not  inspire

confidence of the inquiry officer.

26. Learned  Standing  Counsel  has  further  invited  attention  of  this

Court  towards  findings  contained  in  the  inquiry  report,  in  which  the

inquiry  officer  had  categorically  found  that  the  plea  of  illness  and

collapse  of  house  are  contradicting  each  other  as  evident  from  the

defence evidence/applications filed by none other than the petitioner.

27. The inquiry officer did not find that the petitioner was admitted in

the Hospital even for a single day. The inquiry officer had further taken

note  of  Regulation  381  and  382,  which  requires  that  officer  and

constable, who fell ill during leave must apprise to the Superintendent of

Police in writing, but no such compliance of Regulation 381 and 382 has

been made,  which has been incorporated for  the purpose of  bonafide

illness.

28. Learned counsel for the State lastly invited attention of this Court

to the oral statements of the doctors certifying illness and the statements

of  Gram  Pradhan,  who  had  deposed  with  respect  to  collapse  and

reconstruction of the house but the statements of these witnesses did not

find  favour  during  inquiry  for  the  detailed  reasons  recorded  in  the

inquiry report and this Court would not embark on the truthfulness of

their statements as this Court cannot function as an appellate authority to

the disciplinary proceedings already conducted,  except  with a  limited

interference,  which  is  permissible  within  the  four  corners  of  judicial

review, that is with respect to procedural lapses but the appreciation of

defence evidence by enquiry officer does not seem to be perverse on the

basis of material available before this court.
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E. RELEVANT RULES

29. It is apt to have glimpse of relevant rules under which disciplinary

proceedings  have  been  undertaken  i.e.  the Uttar  Pradesh Police

Officers of the Subordinate Ranks (Punishment and Appeal)

Rules, 1991:-

“4. Punishment:-(1) The following punishment may, for good and sufficient reasons
and as hereinafter provided, be imposed upon a Police Officer, namely-

(a) Major Penalties-
(i) Dismissal from service.
(ii) Removal from service.
(iii) Reduction in rank including reduction to a lower-scale or to a lower stage in a
time scale.
(b) Minor Penalties-
(i) Withholding of promotion.
(ii) Fine not exceeding one months' pay.
(iii) Withholding of increment, including stoppage at an efficiency bar.
(iv) Censure.

Sub Rule (1) of Rule 5 of the Rules 1991 provides as under:-

5. Procedure for award of punishment.-(1) The cases in which major punishments
enumerated in Clause (a) of sub-rule (1) of Rule 4 may be awarded, shall be dealt
with in accordance with the procedure laid down in sub-rule (1) of Rule 14.

Sub-rule (1) of Rule 14 of the Rules 1991 postulates as under:-
14.  Procedure  for  conducting  departmental  proceedings-  (1)  Subject  to  the
provisions  contained  in  these  Rules  the  departmental  proceedings  in  the  case
referred to in sub-rule (1) of Rule 5 against the Police Officers, may be conducted in
accordance with the procedure laid down in Appendix I.  Appendix I of the Rules
1991 provides as under:-

"PROCEDURE RELATING TO THE CONDUCT OF DEPARTMENTAL
PROCEEDINGS AGAINST POLICE OFFICER

[See RULE 14(1)]

Upon institution of a formal enquiry such police officer against whom the enquiry
has  been  instituted  shall  be  informed  in  writing  of  the  grounds  on  which  it  is
proposed to take action and shall be afforded an adequate opportunity of defending
himself. The grounds on which it is proposed to take action shall be used in the form
of a definite charge or charges as in Form-1 appended to these Rules which shall be
communicated to the charged police officer and which shall be so clear and precise
as  to  give  sufficient  indication  to  the  charged  police  officer  of  the  facts  and
circumstances against him. He shall be required, within a reasonable time, to put in,
in a written statement of his defence and to state whether he desires to be heard in
person. If he so desires, or if the Inquiry officer so directs an oral enquiry shall be
held in respect of such of the allegation as are not admitted. At that enquiry such
oral  evidence  will  be  recorded  as  the  Inquiry  Officer  considers  necessary.  The
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charged  police  officer  shall  be  entitled  to  cross-examine  the  witnesses,  to  give
evidence  in  person  and  to  have  such  witnesses  called  as  he  may  wish:
Provided  that  the  Inquiry  Officer  may,  for  sufficient  reasons  to  be  recorded  in
writing, refuse to call a witness. The proceedings shall contain a sufficient record of
the  evidence  and  statement  of  the  findings  and  the  ground  thereof.  The  Inquiry
Officer may also separately from these proceedings make his own recommendation
regarding the punishment to be imposed on the charged police officer."

Sub Rule (2) of Rule 5 of the Rules 1991 provides as under:-

(2) The cases in which minor punishments enumerated in Clause (b) of sub-rule (1)
of Rule 4 may be awarded, shall be dealt with in accordance with the procedure laid
down in sub-rule (2) of Rule 14.

Sub-rule (2) of Rule 14 of the Rules 1991 postulates as under:-

(2)  Notwithstanding  anything  contained  in  sub-rule  (1)  punishments  in  cases
referred to in  sub-rule  (2)  of  Rule 5 may be imposed after  informing the Police
Officer  in  writing  of  the  action  proposed  to  be  taken  against  him  and  of  the
imputations of act or omission on which it is proposed to be taken and giving him a
reasonable  opportunity  of  making  such  representation  as  he  may  wish  to  make
against the proposal.”

30. It is a peculiar case where the order of removal was stayed by this

Court vide order dated 15.10.2024, which is extracted as under:-

“Learned standing counsel  prays  for  and is  granted four  weeks’  time to  file  a
counter affidavit. Thereafter, the petitioner is granted another two week’s time to file
a rejoinder affidavit.

List this case after two months.

Till  further  orders  of  this  Court,  the  operation  of  the  impugned  order  dated
17.04.2000 Annexure -1 to the writ petition shall remain stayed.”

31. In compliance of interim order dated 15.10.2024 admittedly the

petitioner was reinstated in service since 19.11.2005 and discharged his

duties till retirement on 31.07.2024 and as per counsel for the petitioner,

the petitioner was promoted to the post of head constable in the year

2016, and also receiving the provisional pension, hence, the validity of

impugned orders and its effects are to be examined keeping in view the

subsequent developments after order of removal was passed.

F. ANALYSIS AND REASONING

32. The counsel for petitioner in order to buttress his submission that

regulation 381 and 382 of UP Police Regulations are not mandatory has
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relied upon coordinate bench judgment of this court dated 30.01.2019

rendered in Writ A No. 16983 of 2001 titled as Vidya Ram vs. Deputy

Inspector General of  Police, Agra and others and judgment of this

court dated 30.01.2019  rendered in Writ A No. 16983 of 2001 titled as

Vidya Ram vs. Deputy Inspector general of police, Agra and others

and coordinate bench judgement of this Court in Writ-A No. 17878 of

2013 ‘Manindar Kumar Singh Versus State of  U.P.  and others in

which the judgement  of  Vidya Ram (supra)  was taken note of.  This

court in Vidya Ram (supra) has observed in para 6 and 7:

“6. This Court in Yashwant Singh Vs. State of U.P. and others, 2012 (3) ADJ
108 had an occasion to deal with the provisions of Para-382 of U.P. Police
Regulations. This Court, upon a plain reading of Paras 381 and 382 of the
police Regulations has observed that a presumption is sought to be drawn by
the respondents against the genuineness of medical certificate  unless it  is
obtained  from  a  District  Government  Hospital.  Paras  16  to  19  of  the
judgment is apposite for the present purposes and is reproduced hereinafter:-

"16.  Thus,  from  the  findings  of  enquiry  officer  it  is  clear  that  the  medical  certificate
submitted by the petitioner in respect of his illness during the period of his unauthorised
absence from duty was neither  doubted nor disputed by the enquiry officer,  nevertheless
inquiry  officer  and disciplinary  authority  have  held  the  petitioner  guilty  of  negligent  in
discharge of his duty merely on account of fact that while on unauthorized absence from duty
he  did  not  observe  the  provisions  contained  in  para  381  and  382  of  the  U.P.  Police
Regulations, which reads as under:-

"381. It is incumbent on all applicants for medical leave or extension of leave on medical certificates to
apprise the Superintendent of Police in writing of their intention to apply for a medical certificate. Any
failure  to  do  so  may  result  in  a  decision  that  the  medical  certificate  has  been  obtained  by
misrepresentation and may thereby entail serious consequences.

382. Under-officers and constables who fall ill when on duty or who are ill when due to return to duty,
must apply for admission to the district police hospital or for treatment at the nearest dispensary, if the
police hospital is out of easy reach. The fact of their admission or treatment must be reported to the
local Superintendent of Police who unless they are his own subordinates will take immediate steps to
communicate the fact to the Superintendent of Police whose subordinates they are. Officers of higher
rank  are  not  compelled  to  apply  for  admission  to  police  hospitals,  but  are  not  relieved  of  the
responsibility,  while on leave of intimating their intention of obtaining a medical certificate to the
Superintendent of Police as prescribed above."

17. From a plain reading of para 381 of the U.P. Police Regulations, it is
clear that any police personnel, who wants to take medical leave on medical
certificate  must  apprise  the  Superintendent  of  Police  in  writing  of  his
intention to apply for a medical certificate and any failure to do so entails
serious  consequence  and  raise  presumption  that  the  medical  certificate
obtained by such police personnel is based on misrepresentation and further
para  382  of  the  said  Regulations  postulates  that  under-officers  and
constables who fall ill while on duty must apply for admission to the district
hospital or for treatment at the nearest dispensary, if the district hospital is
out of easy reach. The fact of their admission or treatment must be reported
to  the  local  Superintendent  of  Police  who  unless  they  are  his  own
subordinates will take steps to communicate the fact to the Superintendent of
Police  whose  subordinates  they  are.  Officers  of  higher  rank  are  not
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compelled to apply for such admission to police hospital, but they are not
relieved  of  the  responsibility  of  intimating  their  intention  of  obtaining  a
medical certificate to the Superintendent of Police as prescribed under para
381  of  the  Regulations.  These  police  Regulations  are  administrative
instructions compiled in the U.P. Police Regulations. They have no statutory
force. Non-compliance/observance of aforesaid regulations by sub-ordinate
police  officers  entails  serious  consequence  by  raising  presumption  of
misrepresentation  by  them  in  obtaining  medical  certificate  for  grant  of
medical leave, such presumption appears to have been raised by deeming
provisions in the Regulation 381 of Police Regulations.

18. A legal fiction is one which is not an actual reality but which the law
requires the court to accept it as a reality, therefore, in case of legal fiction,
the court  believes something to  exist  which in reality does not exist.  It  is
nothing but a presumption of  the existence of  a state of affairs,  which in
actual reality is non-existent. In this connection, it would be useful to refer
statements of law contained in few passage of IV Edition of Legislation and
Interpretation ( By Late Jagadish Swarup) at page 307 and 308:

"A legal fiction is one which is not an actual reality but which the law requires the Court to
accept it as a reality. Therefore, in case of legal fiction, the Court believes something to exist
which,  in  reality,  does  not  exist.  In  other  words,  it  is  nothing  but  a  presumption  of  the
existence of a state of affairs which in actual reality is non-existent. When viewed from this
context there is not much difference between a legal fiction and a presumption. However, it
cannot be said that legal fiction and a presumption are wholly identical in all respects. A
presumption may be conclusive or it may be rebuttable. A presumption gives rise to a legal
fiction. It is conclusive, if no evidence can be permitted to be led to deny it. In case of a
presumption which is rebuttable, unless the contrary is established, fictitious state of affairs
is presumed to exist as if it is an actual reality.

A deeming provision creates a legal fiction. The effect of such a legal fiction is that a position
which otherwise would not obtain is deemed to obtain under certain circumstances.

A deeming fiction can not be introduced by construction and it is the exclusive privilege of
the legislature to apply a deeming fiction in a given case."

19. Thus from the aforesaid statements of law, it is clear that such deeming
provision creates  legal  fiction through the statute.  A legal  fiction through
deeming  provision  can  not  be  introduce  by  the  interpretation  and  it  is
exclusive privilege of the legislature to apply a deeming fiction in a given
case,  therefore,  such  deeming  provision,  in  my  view,  can  not  be  created
through administrative instructions.  The aforesaid view also finds  support
from various decisions of Apex Court including a decision rendered in V.C.,
Banaras Hindu University Vs.  Shree Kant,  2006 (11) S.C.C. 42:AIR 2006
S.C.2304: 2006(4) ALJ 578 wherein it has been held that no legal fiction in
law  can  be  created  by  an  administrative  order.  Thus  the  aforesaid
presumption raised by the Regulation 381 of the Police Regulation is beyond
the scope of authority under law, as such can not be sustained, therefore, the
aforesaid presumption raised by said regulation is liable to be ignored and a
substantial compliance thereof, in my opinion, would be sufficient.

7.  I  am  in  respectful  agreement  with  the  view  taken  by  this  Court  that
presumption can be drawn only on the basis of a legislative provision and the
authorities would not be justified in relying upon administrative circular to
draw such presumption.”
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33. Further,  the  counsel  for  the  petitioner  in  order  to  buttress  his

submissions placed the reliance on judgment of the Hon’ble Supreme

Court, in the case of Krushna Kant B. Parmar Vs. Union of India and

another,  (2012)  3  SCC 178, to  contend that  ‘absence  for  a  reason’,

cannot be said to be a willful absence.

34. It is also submitted that the absence was the result of compelling

circumstances under which it was not possible to report or perform duty

and thus his absence could not be held to be wilful. It is contended that

the absence of the petitioner was not wilful and he was prevented on

account of his health condition, and therefore his case is clearly covered

under  the  exception  carved  out  by  the  Hon’ble  Supreme  Court  in

Krushna Kant B Parmar (supra).

35. Reference may be had to the judgment of Hon’ble Supreme Court

in  Krushna Kant B Parmar (supra). The Hon’ble Supreme Court has

held as under:

"16.  In  the  case  of  the  appellant  referring  to  unauthorised  absence  the
disciplinary authority alleged that he failed to maintain devotion to duty and
his  behaviour  was  unbecoming  of  a  government  servant.  The  question
whether "unauthorised absence from duty" amounts to failure of devotion to
duty or behaviour unbecoming of a government servant cannot be decided
without  deciding  the  question  whether  absence  is  wilful  or  because  of
compelling circumstances.

17. If the absence is the result of compelling circumstances under which it
was not possible to report or perform duty, such absence cannot be held to be
wilful. Absence from duty without any application or prior permission may
amount to unauthorised absence, but it does not always mean willful. There
may be different eventualities due to which an employee may abstain from
duty,  including  compelling  circumstances  beyond  his  control  like  illness,
accident, hospitalisation, etc., but in such case the employee cannot be held
guilty  of  failure  of  devotion  to  duty  or  behaviour  unbecoming  of  a
government servant.

18. In a departmental proceeding, if allegation of unauthorised absence from
duty is made, the disciplinary authority is required to prove that the absence
is  wilful,  in  the  absence  of  such finding,  the  absence  will  not  amount  to
misconduct."

36. In Krushna Kant B Parmar (supra),  Hon’ble Supreme Court has

held that the question whether unauthorised absence from duty amounts
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to failure of devotion to duty or behaviour unbecoming of a government

servant  cannot  be  decided  without  deciding  the  question  whether

absence is wilful or because of compelling circumstances. If the absence

is  the  result  of  compelling  circumstances,  under  which  it  was  not

possible to report or perform duty, such absence cannot be held to be

willful. Absence from duty without any application or prior permission

may  amount  to  unauthorised  absence,  but  it  does  not  always  mean

willful. There may be compelling circumstances beyond his control like

illness, accident,  hospitalization, etc.,  and in such cases the employee

cannot  be  held  guilty  of  failure  of  devotion  to  duty  or  behaviour

unbecoming  of  a  government  servant.  If  allegation  of  unauthorised

absence  from duty  is  made,  the  disciplinary  authority  is  required  to

prove that  the absence is  willful,  in the absence of  such finding,  the

absence will not amount to misconduct.

37. Reference  may  further  be  had  to  the  Judgment  of  Hon’ble

Supreme Court  of  India  in  Chennai  Metropolitan Water Supply &

Sewerage Board v.  T.T.  Murali  Babu,  (2014)  4 SCC 108,  wherein

Hon’ble  Supreme  Court  has  explained  Krushna  Kant  B  Parmar

(supra) and has held as under:

"19.  In Jagdish Singh (supra) the Court  took note of  the fact  that  the appellant
therein was a sweeper and had remained absent on four spells totalling to fifteen
days in all in two months. In that context, the Court observed thus: -

“The instant case is not a case of habitual absenteeism. The appellant seems to have a good
track record from the date he joined service as a sweeper. In his long career of service, he
remained absent for fifteen days on four occasions in the months of February and March
2004. This was primarily to sort out the problem of his daughter with her in-laws. The filial
bondage and the emotional attachment might have come in his way to apply and obtain leave
from the employer. The misconduct that is alleged, in our view, would definitely amount to
violation of discipline that is expected of an employee to maintain in the establishment, but
may not fit into the category of gross violation of discipline. We hasten to add, if it were to be
habitual absenteeism, we would not have ventured to entertain this appeal.”

20. If both the decisions are appositely understood, two aspects clearly emerge.  In
Shri Bhagwan Lal Arya (supra), the Court took note of the fact, that is, production
of proper medical certificate from a Government medical doctor and opined about
the nature of misconduct and in Jagdish Singh (supra) the period of absence, status
of the employee and his track record and the explanation offered by him. In the case
at hand, the factual score being different,  to which we shall later on advert,  the
aforesaid authorities do not really assist the respondent.

21.  Learned  counsel  for  the  respondent  has  commended  us  to  the  decision  in
Krushnakant B. Parmar v. Union of India and another[10] to highlight that in the
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absence  of  a  finding  returned  by  the  Inquiry  Officer  or  determination  by  the
disciplinary authority that the unauthorized absence was willful, the charge could
not  be treated to  have been proved.  To appreciate  the  said submission we have
carefully perused the said authority. In the said case, the question arose whether
“unauthorized absence from duty” did tantamount to “failure of devotion to duty”
or “behavior  unbecoming of  a  Government  servant” inasmuch as  the  appellant
therein was charge-sheeted for failure to maintain devotion to duty and his behavior
was unbecoming of a Government servant. After adverting to the rule position the
two-Judge Bench expressed thus: -

“16. In the case of the appellant referring to unauthorized absence the disciplinary
authority alleged that he failed to maintain devotion to duty and his behavior was
unbecoming of a government servant. The question whether “unauthorized absence
from duty” amounts to  failure of  devotion to  duty  or behavior  unbecoming of  a
government  servant  cannot  be  decided  without  deciding  the  question  whether
absence is willful or because of compelling circumstances.

17. If the absence is the result of compelling circumstances under which it was not
possible  to  report  or  perform duty,  such  absence  cannot  be  held  to  be  willful.
Absence  from duty  without  any  application  or  prior  permission  may  amount  to
unauthorized absence, but it does not always mean willful. There may be different
eventualities due to which an employee may abstain from duty, including compelling
circumstances beyond his control like illness, accident, hospitalization, etc., but in
such  case  the  employee  cannot  be  held  guilty  of  failure  of  devotion  to  duty  or
behavior unbecoming of a government servant.

18. In a departmental proceeding, if allegation of unauthorized absence from duty is
made, the disciplinary authority is required to prove that the absence is willful, in
the absence of such finding, the absence will not amount to misconduct.”

22. We have quoted in extenso as we are disposed to think that the Court has, while
dealing with the charge of failure of devotion to duty or behavior unbecoming of a
Government servant, expressed the aforestated view and further the learned Judges
have also opined that there may be compelling circumstances which are beyond the
control of an employee. That apart, the facts in the said case were different as the
appellant on certain occasions was prevented to sign the attendance register and the
absence was intermittent. Quite apart from that, it has been stated therein that it is
obligatory on the part of the disciplinary authority to come to a conclusion that the
absence is  willful.  On an apposite  understanding of  the  judgment  we are of  the
opinion that the view expressed in the said case has to be restricted to the facts of
the said case regard being had to the rule position, the nature of the charge levelled
against the employee and the material that had come on record during the enquiry.
It cannot be stated as an absolute proposition in law that whenever there is a long
unauthorized absence, it is obligatory on the part of the disciplinary authority to
record a finding that the said absence is willful even if the employee fails to show the
compelling circumstances to remain absent.
 
23.  We  have  quoted  in  extenso  as  we  are  disposed  to  think  that  the  Court  in
Krushnakant  B.  Parmar  case  has,  while  dealing  with  the  charge  of  failure  of
devotion to duty or behaviour unbecoming of a government servant, expressed the
afore stated view and further the learned Judges have also opined that there may be
compelling circumstances which are beyond the control of an employee. That apart,
the facts in the said case were different as the appellant on certain occasions was
prevented to sign the attendance register and the absence was intermittent. Quite
apart from that, it has been stated therein that it is obligatory on the part of the
disciplinary authority to come to a conclusion that  the absence is  wilful.  On an
apposite understanding of the judgment Krushnakant B. Parmar case we are of the
opinion that the view expressed in the said case has to be restricted to the facts of
the said case regard being had to the rule position, the nature of the charge levelled
against the employee and the material that had come on record during the enquiry.
It cannot be stated as an absolute proposition in law that whenever there is a long
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unauthorised absence, it is obligatory on the part of the disciplinary authority to
record a finding that the said absence is wilful even if the employee fails to show the
compelling circumstances to remain absent.

24.  In  this  context,  it  is  seemly  to  refer  to  certain  other  authorities  relating  to
unauthorised absence and the view expressed by this Court. In State of Punjab v.
P.L. Singla , (2008) 8 SCC 469 the Court, dealing with unauthorised absence, has
stated thus :

“11. Unauthorised absence (or overstaying leave), is an act of indiscipline. Whenever there
is an unauthorised absence by an employee, two courses are open to the employer. The first
is to condone the unauthorised absence by accepting the explanation and sanctioning leave
for the period of the unauthorised absence in which event the misconduct stood condoned.
The  second  is  to  treat  the  unauthorised  absence  as  a  misconduct,  hold  an  enquiry  and
impose a punishment for the misconduct.”

25. Again, while dealing with the concept of punishment the Court ruled as follows :

“14. Where the employee who is unauthorisedly absent does not report back to duty and
offer any satisfactory explanation, or where the explanation offered by the employee is not
satisfactory,  the  employer  will  take  recourse  to  disciplinary  action  in  regard  to  the
unauthorised absence. Such disciplinary proceedings may lead to imposition of punishment
ranging from a major penalty like dismissal or removal from service to a minor penalty like
withholding of increments without cumulative effect. The extent of penalty will depend upon
the nature of service, the position held by the employee, the period of absence and the cause/
explanation for the absence.”

26. In Tushar D. Bhatt v. State of Gujarat (2009) 11 SCC 678, the appellant therein
had remained unauthorisedly absent for a period of six months and further had also
written threatening letters and conducted some other acts of misconduct. Eventually,
the employee was visited with order of dismissal and the High Court had given the
stamp of approval to the same. Commenting on the conduct of the appellant the
Court  stated  that  he  was  not  justified  in  remaining  unauthorisedly  absent  from
official duty for more than six months because in the interest of discipline of any
institution or organisation such an approach and attitude of the employee cannot be
countenanced.

27. Thus, the unauthorised absence by an employee, as a misconduct, cannot be put
into a straitjacket formula for imposition of punishment. It will depend upon many a
factor as has been laid down in P.L. Singla."

38. The  Hon’ble  Supreme Court  in  Chennai  Metropolitan  Water

Supply & Sewerage Board (supra) after examining Krushna Kant B

Parmar (supra) has held that the view expressed in  Krushna Kant B

Parmar (supra), that there may be compelling circumstances which are

beyond the control of an employee and that it is obligatory on the part of

the disciplinary authority to come to a conclusion that the absence is

wilful, has to be restricted to the facts of the said case regard being had

to  the  rule  position,  the  nature  of  the  charge  levelled  against  the

employee and the material that had come on record during the enquiry. It

cannot be stated as an absolute proposition in law that whenever there is

a  long  unauthorised  absence,  it  is  obligatory  on  the  part  of  the
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disciplinary authority to record a finding that the said absence is wilful

even  if  the  employee  fails  to  show the  compelling  circumstances  to

remain absent.

39. The Hon’ble Supreme Court thereafter referred to the Judgment in

P.L.  Singla  (supra)  wherein  it  is  held  that  unauthorised  absence  (or

overstaying leave), is an act  of indiscipline and whenever there is an

unauthorised  absence  by  an  employee,  two  courses  are  open  to  the

employer. First is to condone the unauthorised absence by accepting the

explanation  and  sanctioning  leave  for  the  period  of  the  unauthorised

absence in which event the misconduct stood condoned and the second is

to treat the unauthorised absence as a misconduct, hold an enquiry and

impose a punishment for the misconduct. Where the explanation offered

by the employee is not satisfactory, the employer would take recourse to

disciplinary  action  in  regard  to  the  unauthorised  absence.  Such

disciplinary proceedings may lead to imposition of punishment ranging

from a major penalty like dismissal or removal from service to a minor

penalty like withholding of increments without cumulative effect. The

extent of penalty would depend upon the nature of service, the position

held by the employee, the period of absence and the cause/explanation

for the absence.

40. The Hon’ble Supreme Court held that unauthorised absence by an

employee, as a misconduct, cannot be put into a straitjacket formula for

imposition of punishment. It will depend upon many factors as has been

laid down in P.L. Singla (supra).

41. The Hon’ble Supreme Court has laid down the scope, extent and

parameters of judicial review in disciplinary action. Hon’ble Supreme

Court in Railways v. Rajendra Kumar Dubey, (2021) 14 SCC 735 has

held as under:

"21.1. We will first discuss the scope of interference by the High Court in exercise of
its writ jurisdiction with respect to disciplinary proceedings. It is well settled that the
High Court must not act as an appellate authority, and reappreciate the evidence led
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before the enquiry officer. We will advert to some of the decisions of this Court with
respect to interference by the High Courts with findings in a departmental enquiry
against a public servant.

21.2.  In State of A.P. v. S. Sree Rama Rao, AIR 1963 SC 1723] , a three-Judge
Bench of this Court held that the High Court under Article 226 of the Constitution is
not a court of appeal over the decision of the authorities holding a departmental
enquiry against a public servant. It is not the function of the High Court under its
writ jurisdiction to review the evidence, and arrive at an independent finding on the
evidence. The High Court may, however, interfere where the departmental authority
which has held the proceedings against the delinquent officer are inconsistent with
the principles of natural justice, where the findings are based on no evidence, which
may reasonably support the conclusion that the delinquent officer is guilty of the
charge, or in violation of the statutory rules prescribing the mode of enquiry, or the
authorities were actuated by some extraneous considerations and failed to reach a
fair decision, or allowed themselves to be influenced by irrelevant considerations, or
where the conclusion on the very face of it is so wholly arbitrary and capricious that
no reasonable person could ever have arrived at that conclusion. If, however, the
enquiry is properly held, the departmental authority is the sole judge of facts, and if
there is some legal evidence on which the findings can be based, the adequacy or
reliability of that evidence is not a matter which can be permitted to be canvassed
before the High Court in a writ petition.

21.3. These principles were further reiterated in State of A.P. v. Chitra Venkata Rao,
(1975) 2 SCC 557. The jurisdiction to issue a writ of certiorari under Article 226 is
a supervisory jurisdiction. The court exercises the power not as an appellate court.
The findings of fact reached by an inferior court or tribunal on the appreciation of
evidence,  are  not  re-opened or  questioned in  writ  proceedings.  An error  of  law
which is apparent on the face of the record can be corrected by a writ court, but not
an error of fact, however grave it may be. A writ can be issued if it is shown that in
recording  the  finding  of  fact,  the  tribunal  has  erroneously  refused  to  admit
admissible  and  material  evidence,  or  had  erroneously  admitted  inadmissible
evidence. A finding of fact recorded by the tribunal cannot be challenged on the
ground that  the  material  evidence adduced before  the tribunal  is  insufficient  or
inadequate to sustain a finding. The adequacy or sufficiency of evidence led on a
point,  and the inference of fact to be drawn from the said finding are within the
exclusive jurisdiction of the tribunal.

21.4.  In  subsequent  decisions  of  this  Court,  including  Union  of  India  v.  G.
Ganayutham , (1997) 7 SCC 463, RPF v. Sai Babu , (2003) 4 SCC 331, Chennai
Metropolitan Water Supply & Sewerage Board v. T.T. MuraliBabu, (2014) 4 SCC
108, Union of India v. Manab Kumar Guha , (2011) 11 SCC 535, these principles
have been
consistently followed.

21.5. In a recent judgment delivered by this Court in State of Rajasthan v. Heem
Singh , (2021) 12 SCC 569 this Court has summed up the law in following words:

“37. In exercising judicial review in disciplinary matters, there are two ends of the
spectrum.  The  first  embodies  a  rule  of  restraint.  The  second  defines  when
interference  is  permissible.  The  rule  of  restraint  constricts  the  ambit  of  judicial
review. This is for a valid reason. The determination of whether a misconduct has
been committed lies primarily within the domain of the disciplinary authority. The
judge does not assume the mantle of the disciplinary authority. Nor does the judge
wear the hat  of  an  employer.  Deference to  a  finding of  fact  by  the  disciplinary
authority is a recognition of the idea that it is the employer who is responsible for
the efficient conduct of their service. Disciplinary enquiries have to abide by the
rules of natural justice. But they are not governed by strict rules of evidence which
apply to judicial proceedings. The standard of proof is hence not the strict standard
which  governs  a  criminal  trial,  of  proof  beyond  reasonable  doubt,  but  a  civil
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standard  governed  by  a  preponderance  of  probabilities.  Within  the  rule  of
preponderance, there are varying approaches based on context and subject. The
first end of the spectrum is founded on deference and autonomy -- deference to the
position of the disciplinary authority as a fact- finding authority and autonomy of
the employer in maintaining discipline and efficiency of the service. At the other end
of the spectrum is the principle that the court has the jurisdiction to interfere when
the  findings  in  the  enquiry  are  based  on  no  evidence  or  when they  suffer  from
perversity. A failure to consider vital evidence is an incident of what the law regards
as a perverse determination of fact. Proportionality is an entrenched feature of our
jurisprudence. Service jurisprudence has recognised it for long years in allowing for
the  authority  of  the  court  to  interfere  when  the  finding  or  the  penalty  are
disproportionate to the weight of the evidence or misconduct. Judicial craft lies in
maintaining a steady sail between the banks of these two shores which have been
termed as the two ends of the spectrum. Judges do not rest with a mere recitation of
the hands-off mantra when they exercise judicial review. To determine whether the
finding in a disciplinary enquiry is based on some evidence an initial or threshold
level of scrutiny is undertaken. That is to satisfy the conscience of the court that
there is some evidence to support the charge of misconduct and to guard against
perversity. But this does not allow the court to reappreciate evidentiary findings in a
disciplinary enquiry or to substitute a view which appears to the judge to be more
appropriate.  To  do  so  would  offend  the  first  principle  which  has  been  outlined
above. The ultimate guide is the exercise of robust common sense without which the
judges' craft is in vain."

42.  The  Hon’ble  Supreme  Court  in  Railways  v.  Rajendra  Kumar

Dubey (supra)  after  referring  to  various  decisions  has  laid  down

principles which can be summarized as follows:

i. the jurisdiction to issue a writ of certiorari under Article 226 is a supervisory
jurisdiction;

ii. the High Court under Article 226 of the Constitution is not a court of appeal over
the  decision  of  the  authorities  holding  a  departmental  enquiry  against  a  public
servant;

iii. it is not the function of the High Court under its writ jurisdiction to review the
evidence, and arrive at an independent finding on the evidence;

iv. High Court may interfere with the proceedings:

(a) where principles of natural justice has not been complied with,

(b) where the findings are based on no evidence, which may reasonably support the
conclusion of guilt, or

(c) there is violation of the statutory rules prescribing the mode of enquiry, or

(d) the authorities were actuated by some extraneous considerations and failed to
reach a fair decision, or

(e) allowed themselves to be influenced by irrelevant considerations, or

(f) where the conclusion on the very face of it is so wholly arbitrary and capricious
that no reasonable person could ever have arrived at that conclusion.;

v. if, the enquiry is properly held, the departmental authority is the sole judge of
facts, and if there is some legal evidence on which the findings can be based, the
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adequacy or reliability of that evidence is not a matter which can be permitted to be
canvassed before the High Court in a writ petition;

vi. findings of fact reached by an inferior court or tribunal on the appreciation of
evidence, are not re-opened or questioned in writ proceedings; and vii. an error of
law which is apparent on the face of the record can be corrected by a writ court, but
not an error of fact, however grave it may be.
 
On careful reading of judgement of T.T Murlibabu (supra) Krushna kant B. Parmar
(supra)  coupled with finding contained in the enquiry report in this case, it comes
out  that  Hon’ble  Supreme  Court  had  already  taken  note  of  judgement  of
Krushnakant B. Parmar in the case of T.T. Murlibabu (Supra) and has observed that
the “It cannot be stated as an absolute proposition in law that whenever there is a
long unauthorised absence, it is obligatory on the part of the disciplinary authority
to record a finding that the said absence is wilful even if the employee fails to show
the compelling circumstances to remain absent”

43.   The  contention  of  counsel  for  the  petitioner  so  far  it  relates  to

medical certificates are not forged or fabricated and even inquiry officer

did not held that the medical certificates relied upon by the petitioner are

forged documents  as  such the  cause  for  absence  ought  to  have  been

considered  a  genuine  one  and  in  order  to  support  such  submissions,

counsel for the petitioner relied upon the judgement of Hon’ble Supreme

Court  in  the case  of  Chhel  Singh v.  M.G.B.  Gramin Bank Pali  &

others reported (2014) 13 SCC 166.

44.  Even if the medical certificates relied upon by the petitioner are not

declared  to  be  forged  by  inquiry  officer,  even  then  the  medical

certificates  are  not  for  entire  period  of  160  days,  for  which  the

unauthorized  absence  has  been  sought  to  be  condoned,  as  such  the

medical  certificates  so  relied  by  the  petitioner  is  of  hardly  any  use

particularly in backdrop of the analysis and reasoning given by inquiry

officer that the petitioner did not appear to be ill on the date when firstly

he sought extension of his leave as the only ground was mentioned in the

leave application that his house stood collapsed, as such the leave may

be extended, hence, the plea of illness for the entire period of illness did

not inspire confidence of inquiry officer for which no findings can be

substituted by this Court in jurisdiction of judicial review under Article

226  of  the  Constitution  of  India  as  such  the  judgement  of  Hon’ble

Supreme Court is of hardly any assistance to the case of the petitioner.
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45. Learned counsel for the petitioner further relied upon a coordinate

bench judgement of this Court rendered in  Writ-A No.17878 of 2013

‘Manindar Kumar Singh Versus State of U.P. and others’ and on the

strength  of  said  decision  has  submitted  that  the  medical  certificates

relied by the delinquent employee should not be ignored only on the

ground  that  the  medical  practitioner  issuing  such  certificates  was

stationed at a distant place from the petitioner’s place of posting but such

is not the reasons/analysis mentioned in the inquiry report for discarding

the medical certificates so submitted by the writ petitioner, hence, the

said authority of law is of no help for the case of the petitioner.

46. The Regulation 381 as contained in Police Regulations even if are

treated to be not mandatory and the explanation in that regard can be

offered while submitting reply to the show cause notice even then the

same is directory and such regulations needs to be adhered with. Even if

Regulation 381 and 382 are not given much credence as non submitting

information qua illness can be explained while filing medical certificates

and seeking leave, even then in peculiar facts of this case what emerges

is  inquiry  officer  had  found  that  even  after  having  fitness  certificate

dated  27.07.1999,  the  petitioner  did  not  report  to  the  duties  till

20.10.1999, which reflects indiscipline on the part of the petitioner.

47. The Hon’ble Supreme Court in the case of  ‘State of Punjab Vs.

P.L. Singla reported in AIR 2009 SCC 1149 has held that the extent of

penalty will depend upon the nature of service, the position held by the

employee,  the  period  of  absence  and  the  cause/explanation  for  the

absence.

48. It  is  no  more  res  integra that  where  the  punishment  is  either

dismissal or removal, it may not be necessary to pass any consequential

orders relating to the period of unauthorized absence (unless the rules
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require otherwise). Where the punishment awarded for the unauthorized

absence does not result in severance of employment and the employee

continues  in  service,  it  will  be necessary to  pass  some consequential

order as to how the period of absence should be accounted for and dealt

with  in  the  service  record.  If  the  unauthorized  absence  remains

unaccounted,  it  will  result  in  break  in  service,  thereby  affecting  the

seniority, pension, pay etc., of the employee. Any consequential order

directing how the period of absence should be accounted for is for an

accounting  and  administrative  procedure,  which  does  not  affect  or

supersede the order imposing punishment.

49. In view of the judgement of Hon'ble Supreme Court in the case of

P.L. Singla (supra), since one of the punishment is removal from service

and if  that subsists there was absolutely no need for passing separate

order  qua  relating  to  period of  unauthorized absence,  which is  dated

17.04.2000 contained as Annexure 2 to this Writ Petition as the removal

from service would definitely result in severance of employment, thus

the  order  dated  17.04.2000  forfeiting  salary  of  the  petitioner  was

completely uncalled for and it is only if any other punishment except

removal  or  dismissal  is  passed then the period of  absence  should  be

accounted for and dealt with.

50. In the case in hand, since the order of removal was passed as such

it  was  not  strictly  required  to  pass  the  order  of  forfeiture  of  salary

treating the period as ‘dies non’ but if order of removal is interfered with

on a sympathetic consideration treating that petitioner had rendered long

service  then  it  would  be  justified  to  either  maintain  the  order  of

forfeiture of salary or to pass a fresh order in relation to same.

51.  The counsel for petitioner while assailing the validity of impugned

orders  of  removal  from  service  had  strenuously  urged  that  the  past

conducts  of  the  petitioner  had  been  considered  for  awarding  major

penalty but neither in the chargesheet nor in the show cause notice the
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past  conduct  of  petitioner  was  made a  charge,  therefore  the  order  of

punishment  stands  vitiates  on  this  count  too  and  to  buttress  his

submission he has relied upon the coordinate bench judgement rendered

in  W.P. No.1192 (S/S)  of  2019  ‘Sanjay Misra v.  Director,  Sanjay

Gandhi Post Graduate Institute and another’ and the judgement of

Hon’ble Supreme Court in the case of  Mohd. Yusuf Khan v. State of

Uttar Pradesh and others reported in (2010) 10 SCC 539 33.

 
52. It is trite law that the past conduct of the petitioner cannot be sole

foundation  for  awarding  the  punishment  unless  such  conduct  is

mentioned either in the chargesheet or in the show cause notice. But in

the case in hand, record transpires that the past conduct of the petitioner

has been taken into account by the inquiry officer as well as reference of

the same has been made in the impugned order of punishment even then

the past conduct is not the foundation for awarding the major penalty

that  is  the  removal  from  service,  rather  that  may  be  one  of  the

background,  which  has  been  reflected  but  independently  the  inquiry

officer had proved the charge of unauthorized absence of 160 days and

the disciplinary authority has passed independently the order of removal

from service solely on the charge of unauthorized absence of 160 days

and the  past  conduct  is  not  the foundation for  passing the impugned

order of removal (emphasis supplied). Thus, the judgements of  Mohd.

Yusuf Khan (supra) and Sanjay Misra (supra) are hardly of any avail to

the petitioner in the facts of this case.

53. The Hon’ble Supreme Court had an occasion to consider whether

the  reference  of  past  conduct  while  imposing  final  punishment  is

relevant or not particularly when such past conduct has not been referred

to in the chargesheet making a distinct charge or any show cause notice

has been given. It is apposite and profitable to note paragraph nos.10, 11,

19 and 20 rendered in the judgment in  State of Punjab and Ors. Vs.
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Ex. C. Satpal Singh reported in 2025 AIR SC 4011 for the reference of

past conduct and the same are extracted as under :-

“10.The learned counsel for the appellants has argued that as a matter of fact, the
dismissal order of the respondent was not based on the previous misconduct but was
solely  based on  the  misconduct  for  which the disciplinary enquiry  was  initiated
against  him,  which  was  for  unauthorised  absence  of  around  37  days  from
04.04.1994 to 12.05.1994. The learned counsel for the appellants has submitted that
the reference of the previous conduct of the respondent in the dismissal order was
only for adding the weight to the decision of imposing the punishment of dismissal.

11.It is contended that this Court in K. Manche Gowda’s case (supra) had ruled that
a dismissal  order  based on the past  conduct  must  precede a show cause notice
detailing out the previous misconduct which is to be considered by the disciplinary
authority while imposing the punishment. However, in the present case, the previous
misconduct  of  the  respondent  was not  the  basis  for  imposing the punishment  of
dismissal and reference of the previous misconduct was only mentioned, apart from
the  indiscipline  for  which  punishment  was  imposed. In  support  of  the  above
argument, learned counsel for appellants has placed reliance on the decision of this
Court rendered in India Marine Service Private Ltd. v. Their Workmen and Union of
India v. Bishamber Das Dogra.

19. This Court, in K. Manche Gowda’s case (supra), has held that if the past conduct
of an employee is the basis for imposing punishment, the department is obliged to
disclose that his past record will also be taken into consideration while inflicting
punishment. Now, the question arises for consideration is whether the disciplinary
authority  had taken into consideration the past  conduct  of  the  respondent  while
passing the dismissal order. From careful reading of the dismissal order reproduced
hereinabove, it appears that the disciplinary authority had clearly observed that it
had  perused  the  report  of  enquiry  and  conclusion  thoroughly,  whereby  the
respondent  was  held  guilty  for  the  unauthorized  absence  and  agreed  with  the
conclusion of the enquiry officer. The disciplinary authority had further mentioned
regarding the issuance of show cause notice to the respondent and had observed that
despite the receipt of the show cause notice, the respondent did not submit his reply,
which shows that the respondent accepted the allegation against him. Thereafter, the
disciplinary authority had noted that  17 years of  service of  the respondent  were
forfeited as a result of his absence for 224 days and for which he was punished
accordingly.

20.  To properly understand the controversy in the light  of  question framed, it  is
necessary  to  examine  the  relevant  judicial  precedents,  as  discussed  below.  This
Court in the case of India Marine Services Private Ltd. (supra), dealt with the case
of punishment awarded to an employee in a similar situation, as follows:—

“7.It is true that the last sentence suggests that the past record of Bose has also been
taken into consideration. But it does not follow from this that that was the effective
reason for dismissing him. The Managing Director having arrived at the conclusion
that Bose’s services must be terminated in the interest of discipline, he added one
sentence to give additional weight to the decision already arrived at. Upon this view
it would follow that the Tribunal was not competent to go behind the finding of the
Managing Director and consider for itself  the evidence adduced before him. The
order of the Tribunal quashing the dismissal of Bose and directing his re-instatement
is, therefore, set aside as being contrary to law.”

30. In view of the above, it is evident that it is desirable that the delinquent employee
may be informed by the disciplinary authority that his past conduct would be taken
into consideration while  imposing the punishment.  But  in  case of  misconduct  of
grave nature or indiscipline, even in the absence of statutory rules, the authority
may  take  into  consideration  the  indisputable  past  conduct/service  record  of  the
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employee for adding the weight to the decision of imposing the punishment if the
facts of the case so require.”

 

54. The Hon’ble  Supreme Court  in the case of  Central  Industrial

Security Force and others Vs. Abrar Ali reported in (2017) 4 SCC

507 has held that order of dismissal from service after considering earlier

punishment on account of his act of indiscipline and negligence does not

amount to double jeopardy and the past conduct of delinquent employee

can be taken into consideration and has further held as under:-

"13. Contrary to findings of the disciplinary authority, the High Court accepted the
version of the respondent that he fell ill and was being treated by a local doctor
without assigning any reasons. It was held by the disciplinary authority that the unit
had better medical facilities which could have been availed by the respondent if he
was really suffering from illness.  It  was further held that  the delinquent  did not
produce any evidence of treatment by a local doctor. The High Court should not
have  entered  into  the  arena  of  facts  which  tantamounts  to  reappreciation  of
evidence. It is settled law that reappreciation of" evidence is not permissible in the
exercise of jurisdiction under Article 226 of Constitution of India.

55. Thus,  it  is  crystal  clear  that  as  in  the  present  case  also  the

disciplinary authority while imposing the penalty had merely referred the

previous/past  conduct  of  habitual  absenteeism.  The  order  of  removal

from  service  is  not  based  on  the  cumulative  effect  of  charges  of

continued misconduct to  be incorrigibility  and complete  unfitness for

police service, therefore, mere reference of the past conduct would not

amount  to  constitute  foundation  for  removal  from service.  Thus,  the

reference of past conduct in the order impugned or in the inquiry report

is hardly any relevance.

56.  The counsel for the petitioner has invited attention of this Court

towards the recommendation contained in the inquiry report to the effect

that major penalty of ‘removal from service’ may be inflicted in view of

the  charges  having  been  proved  and  further  urged  that  such

recommendation  is  beyond  the  competence  of  inquiry  officer,  as  the

same would make the disciplinary authority’s mind biased while passing

the  final  order.  In  order  to  substantiate  the  said  submission,  learned

counsel for the petitioner has relied upon the judgement rendered by this
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Court  in  Service Bench No.6202 of 2016 ‘State of  U.P. Thru Secy.

Home Department & Ors. v. State Public Service Tribunal Indira &

Ors.’ and on the basis of said authority it has been submitted that the

appendix I as referable to Rule 14 (1) of 1991 Rules provides that the

inquiry officer can recommend for award of the punishment but such

recommendation is not permissible along with inquiry report, rather the

inquiry officer may also separately from these proceedings, makes his

own recommendation regarding the punishment to be imposed on the

charged police officer. Appendix-I as contemplated under Rule 14(1) of

the Rules provides as under:

“…………….The proceedings shall contain a sufficient record of the evidence and
statement  of  the  finding  and  the  ground  thereof.  The  Inquiry  Officer  may  also
separately  from these  proceedings  make  his  own  recommendation  regarding  the
punishment to be imposed on the charged Police Officer.”

57. The  aforesaid  provision  itself  goes  to  indicate  that  the  word

‘separately’  connotes  recommendation  has  to  be  made  distinctly/

separately, but in the case in hand, recommendation has not been made

separately, and it has been made along with the enquiry report. If the

Appendix-1 contemplates making of recommendation separately, then it

was incumbent upon the enquiry officer to make the recommendation

separately.  If  the  recommendation  is  composite,  then  the  same  is

defective and the said recommendation will not fulfill the requirement of

Appendix-1. If the law requires to do a particular thing in a particular

manner, then it is to be done in that manner only. The Hon’ble Supreme

Court in the case of State of U.P. vs. Singhara Singh and others AIR

1964 SC 358, has said so. Learned Additional Standing Counsel neither

could point out nor put up a convincing argument that the punishment

would be recommended by the enquiry officer in a composite manner.

Thus, the argument of counsel for petitioner that there should not be a

composite enquiry report containing the recommendation rather ought to

have been separately finds favour of this court and is decided in favour

of petitioner.
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58. The  petitioner  further  relied  upon  the  judgement  of  Hon’ble

Supreme Court in the case of ‘State of U.P. and others v. Saroj Kumar

Sinha’ reported in (2010) 2 SCC 772 and pointed out paragraph no.22

in which it has been mentioned that an inquiry officer acting in a quasi-

judicial authority is in the position of an independent adjudicator. He is

not  supposed  to  be  a  representative  of  the  department/disciplinary

authority/government, his function is to examine the evidence presented

by the department. There cannot be any quarrel on the settled position of

law, but the authority in the case of Saroj Kumar Singh (supra) is of no

assistance  to  the  petitioner  as  no  bias  has  been  alleged  against  the

inquiry officer and it has been pleaded nowhere that enquiry officer had

not acted as an independent adjudicator.

59. Learned  counsel  for  the  petitioner  has  lastly  relied  upon  the

judgement of this Court passed by coordinate bench in the case of Mirza

Barkat  Ali  v.  Inspector  General  of  Police  Allahabad  and  others

reported in (2002) 2 UPLBEC 1871 and Ram Ujagar Yadav v. The

State of U.P. and others (Civil Misc. Writ Petition No.2316 of 1999)

dated  06.03.2006  and  submitted  that  the  quantum  of  punishment  is

disproportionate with the gravity of charges but it is no more res-integra

in  the  light  of  judgement  of  Hon’ble  Supreme  Court  in  the  case  of

Chennai Metroplitan Water Supply and Sewerage Board and others

vs. T.T. Murali Baby reported in (2014) 4 SCC 108  that unauthorized

absence of an employee as a misconduct  cannot be put in a straight-

jacket formula for imposition of punishment, which depends on various

factors  and the  order  of  dismissal  was  restored  by Hon’ble  Supreme

Court,  but at  the same time keeping in view the length of  service of

petitioner,  and  admitted  position  of  superannuation  and promotion  in

interregnum are peculiar features of this case, impels this Court to take

different view.
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60. With respect to relief on punishment found disproportionate the

Hon’ble Supreme Court in the case of  Union of India and others Vs.

Datta Linga Toshatwad reported in 2006 SCC (L & S) 1504  has held

that the High Court is competent to remit the matter back to disciplinary

authority  to  reconsider  the  matter  as  regard  to  punishment,  thus,  the

matter  is  remitted  back  to  the  disciplinary  authority  for  taking

appropriate decision with respect to punishment in peculiar facts of this

case  as  petitioner  had  rendered  36  years  of  service  i.e.  16  years  of

service prior to removal and 20 years of service after his reinstatement in

the  light  of  interim  protection  granted  by  this  court  and  was  also

promoted to the post of head constable in the year 2016 thus, excluding

4 years when petitioner was out of service the petitioner has completed

36  years  of  service  and  reached  the  age  of  superannuation  and  is

receiving the provisional pension.

61. It is trite law that the Court or Tribunal cannot interfere with the

discretion of punishing authority in imposing particular penalty but this

rule has an exception, if the penalty is grossly disproportionate and does

not commensurate with the misconduct committed then the Court can

interfere as held in the case of  Alexandar Pal Singh Vs. Divisional

Operating  Superintendent  reported  in 1987  (ATC)  922  Supreme

Court.

G. CONCLUSION

62. This court is mindful that writ petitioner has reached the age of

superannuation  and  has  served  the  department  for  36  years  and  was

promoted in interregnum and at present is drawing provisional pension,

thus in view of aforesaid admitted factual position the order of removal

from service is disapproved in the facts of this case and the matter is

relegated back for fresh decision as no reply in relation to quantum of

punishment  could be received despite  the mandate  contained in  Rule

14(2) of 1991 Rules.
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63. Accordingly,  the  impugned  orders  are  set-aside and  the

disciplinary  authority  is  directed  to  consider  imposition  of  any  other

punishment,  except  dismissal  or  removal  from  service  and  pass

necessary order in this regard including fresh order in relation to salary

for the period of unauthorized absence after putting the petitioner under

notice qua the quantum of punishment proposed having removal order

been set-aside.

64. The fresh order in pursuance to remand by this court would be

passed  by  the  competent  authority  within  a  month  after  receipt  of

certified copy of this order and all the consequent post retiral dues shall

be recalculated and be released within next one month.

65. Accordingly,  the  writ  petition  is  partly allowed  in  above  said
terms.

66.   The cost is made easy.

(Indrajeet Shukla, J.)

Order dated 20.01.2026

S.P.
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