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Court No. - 77

HON'BLE PRAVEEN KUMAR GIRI], ]J.

L. Heard Mr. Satish Kumar Dubey, Advocate holding brief of Mr.
Manoj Kumar Pandey, learned counsel for the applicant, Mr. Najam Uz

Zaman Khan, learned counsel for O.P. No.2 and Sri Panka; Kumar

Tripathi, learned A.G.A. for the State.

2. Learned counsel for the applicant submits that he has filed the
instant application under Section 528 BNSS (Corresponding Section 482 Cr.P.C.)
with the relief which has been mentioned in the prayer clause of the

application.

3. The relief which has been mentioned in the application is

delineated below:-

"It is, therefore, most respectfully prayed that this Hon'ble Court may
graciously be pleased to quash the impugned Cognizance/summoning
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order dated 23.10.2024 including the entire proceedings of Misc. Case No.
750/12//2024 (Dr. Mahmood Alam Khan vs. Umme Farva and others)
pending in the Court of Chief Judicial Magistrate, Aligarh arising out of
Case Crime No. 1004/2023, Under Sections 506, 507 IPC registered at
Police Station-Kwarsi, District-Aligarh."

4.  The brief facts of this case as per the First Information Report is
that the Informant/O.P. no.2 was working as a Research Professor in the
year 2020 at Hanyang University, Seoul. Wife of informant (i.e. present
applicant) was living in a live-in-relationship with one Afzan Khan, a
resident of Chongiu University, Korea. When the informant came to know
about this relationship, he complained to Korea Police on the one hand
and also took exception to his wife, then she took divorce from the
informant and as per Sharia, their relationship ended. In order to save the
future and career of his elder child, the informant left his job and filed a
case for guardianship in the Family Court, Aligarh under the Guardians
and Wards Act on 05.02.2021, which is still pending. Further allegation in
the FIR is that, wife of the informant and her live-in partner are using
facebook for defaming the informant and his daughter by uttering
unwarranted, uncalled for and filthy language towards them. The accused
have also threatened the informant, not to come or live in India, otherwise

he would be eliminated.

5. The opposite party No. 2 (Husband) lodge First Information Report
as Case Crime No.1004 of 2023 under section 504, 507 IPC, Police

Station-Kwarsi, District-Aligarh against the applicant-accused (wife).

6.  Learned counsel for the applicant submits that the applicant, who
happens to be wife of O.P. no.2, has never committed any offence, as
alleged against her in the FIR, but she has been implicated in this case, as
well as other cases due to malafide intention, just to harass her and no
reason. He submits that marriage of the applicant was solemnized with
O.P. no.2 according to Islamic rites and rituals on 14.04.2008 and just
thereafter, O.P. no.2 has started harassing her and she was also subjected
to various kinds of cruelty. He next submits that, even after birth of a son,
within the wedlock, even then the behaviour of O.P. no.2 did not

improve, so the applicant-wife was not happy with the husband 1.e. O.P.



NA528 No. 12575 of 2025

no. 2 . He submits, that O.P. no.2 even ousted the applicant from her in-
laws’ house, so she was left with no choice, but to reside in her parental
house. He submits that, when the applicant started living at her parental
home, the O.P. no.2 has filed several complaints against her, on the basis
of false allegations and the present criminal proceedings is also outcome
of one of those cases. He submits that during course of investigation,
when no evidence was found showing involvement of the applicant in the
alleged crime, the concerned Investigating Officer submitted final report
(closure report) on 19.06.2024 before concerned Judicial Magistrate.
Thereafter, O.P. no.2 filed a protest petition on 22.10.2024 and the
concerned Magistrate allowed the protest petition and rejected the final
report dated 19.06.2024 and took cognizance under section 190(1)(b)
Cr.P.C. and proceeded as State case, vide order dated 23.10.2024, under
section 504, 507 IPC, which has been challenged along with the entire
proceedings of the case in this application. He submits that the learned
Magistrate has failed to appreciate the evidence collected during course of
investigation in its right perspective and has passed the cognizance-cum-
summoning order, in an arbitrary manner and against the provision of law,

which is liable to be quashed and set aside.

7. Per contra, learned counsel appearing on behalf of O.P. no.2
submits that, there is no illegality or infirmity in the cognizance-cum-
summoning order passed by learned Magistrate and warrants no
interference by this Court. He submits that O.P. no.2 has filed protest
petition against the final report submitted by the concerned 1.O. in the
matter and the learned Magistrate, after appreciation of evidence
collected during the course of investigation, has found, that a prima facie
case is made out against the applicant and has passed the said order,

which suffers from no illegality or impropriety in any manner whatsoever.

8.  Learned Additional Government Advocate has adopted the
arguments advanced by learned counsel for O.P. No.2 and argued more or
less on the similar lines. He further submits that the learned Magistrate

has passed the impugned order after properly appreciating the evidence
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collected during the investigation and hence no interference is required

by this Court in the ongoing criminal proceedings against the applicant.

0. Heard learned counsels appearing on behalf of both sides and
perused the entire record, and took into consideration the provision of law

as law laid down by Hon’ble Supreme Court and High Courts.

10. It has come on record that the O.P. No. 2, husband of the applicant,
gave information to the police, regarding the incident dated 28.09.2023.
The Station House Officer (S.H.O.) of Police Station- Kwarsi, District-
Aligarh registered the First Information Report on 28.09.2023, as Case

Crime No. 1004/2023, under Sections 504 and 507 I.P.C. (Corresponding
Sections 352 and 351(4) BNS).

I1. The law provides that under Section 504 L.P.C., the maximum
imprisonment is two years or fine or both, which is non-cognizable,
bailable and triable by any Magistrate. So far as, Section 507 LP.C. is
concerned, that is also non-cognizable, bailable and triable by the First
Class Magistrate. In both sections, the punishment is upto two years,
therefore, it 1s a summons case rather than a warrant case. The S.H.O. of
the police station, rather than treating it as non-cognizable report under
Section 155 Cr.P.C., (Corresponding Section 174 BNSS) registered as First
Information Report (F.I.R.) under Section 154 Cr.P.C., (Corresponding Section
173 BNSS) treating the same as cognizable offence, by misusing the process

of law, right from the beginning of the case.

12.  The police officer is under an obligation as per paragraph No. 97,
102 and 103 U.P. Police Regulations to register an F.I.LR. or N.C.R. in
accordance with law, as prescribed under the Code of Criminal Procedure.
Otherwise, it will amount to violation of not only the provision mentioned
in the Cr.P.C., but also the fundamental right, enshrined under Article 21
of the Constitution i.e. ‘’no person shall be deprived of his life or personal

liberty except in accordance with the procedure established by law.”

13.  The paragraphs 97, 102 and 103 of the U.P. Police Regulations are
being quoted below:
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“97. Whenever information relating to the commission of a cognizable
offence is given to an officer-in-charge of a police station the report will
immediately be taken down in triplicate in the check receipt book for
reports of cognizable offences (Police Form No. 341). The step will on no
account be delayed to allow time for the true facts to be ascertained by a
preliminary investigation. Even if it appears untrue, the report must be
recorded at once. If they report is made orally, the exact words of the
person who makes it, including his answers to any questions put to him
should be taken down and read over to him; he must sign each of the three
parts, or it he cannot write, he must make his mark or thumb-impression.
If a written report is received an exact copy must be made, but the
signature or mark of the messenger need not be taken. In all cases the
officer-in-charge of the station must sign each of the three parts and have
the seal of the station stamped on each. The triplicate copy will remain in
the book; the duplicate copy will be given to the person who makes the
oral or brings the written report; the original will be sent forthwith through
the Superintendent of Police to the Magistrate having jurisdiction with the
original written report (if any) attached.

The practice of delaying first information reports until they can be sent to
headquarters attached to special or general diaries is contrary to the
provisions of Criminal Procedure Code and is prohibited.

If there 1s an Assistant or Deputy Superintendent incharge of the
subdivision, and stationed at a place other than the headquarters of the
district, the original should be sent through him to the Magistrate.

X X X X

102. When a report is made of a non-cognizable offence, the important
portion of the report should be recorded in the check receipt book for
reports of non-cognizable oftence (Police Form NO. 347). The informant
should be required to sign or aftix his mark to each of the two copies. The
duplicate copy should be given to him, the original remaining in the book.
The substance of the report should be entered in the general diary, and, if
the report is in writing, the proper containing should be attached to the
diary. The informant should also be referred to the Magistrate, as required
by Section 155 of the Code of Criminal Procedure, 1973 (2 of 1974).

103. The responsibility imposed on the officer-in-charge of police station
by Section 154 and 155(1) of the Code of Criminal Procedure, 1973 (2 of
1974) or non-cognizable, will be enforced, and he must countersign all
reports of either kind recorded.”

14.  In this case, the Investigating Officer, investigated the matter and
found that, no case has been made out against the wife/accused-applicant
under Sections 504 and 507 I.P.C., and thereafter, he prepared the police
report/final report (closure report) on 19.06.2024 under Section 173(2)
Cr.P.C. (Corresponding Section 193(3) BNSS) and submitted the report in the court

of Magistrate, without a written complaint of offence committed under
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Section 177 and 182 IPC (Corresponding Section 212 and 217 Bharatiya Nyaya Sanhita,
2023) in respect of furnishing false information, as provided under Section
195(1)(&) Cr.P.C. (Corresponding Section 215(1)(a) Bharatiya Nagarik Suraksha Sanhita,

2023).

15. Sections 177 and 182 IPC (Corresponding to sections 212 and 217 of B.N.S.)
cannot be made redundant, that is to say that, in case any false information
is furnished with intent to cause public servant to use his lawful power to
injury of another person, the Investigating Officer shall also prepare a
police report in form of complaint as provided/required under Section
195(1)(a) Cr.P.C. (corresponding Section 215(1)(a) BNSS). Thus, giving a false
information to police to lodge an FILR. or N.C.R. attracts offence
provided under Section 177 and 182 IPC (corresponding Section 212 and 217 BNS)
and if after investigation, the Investigating Officer finds that no such
incident occurred as alleged in the F.I.R. or N.C.R., the Investigating
Officer is under statutory obligation, not only to submit a final
report/closure report but also to submit a report of offence of Section 177
and 182 IPC (corresponding Section 212 and 217 BNS) in form of complaint as
provided, under Section 195(1)(a) Cr.P.C. (corresponding Section 215(1)(a) of
BNSS) for taking cognizance. Otherwise, the concerned police officers are
liable for committing an offence as mentioned under Section 199 (b) BNS
(corresponding Section 166A(b) of Cr.P.C.). The Section 199 BNS is delineated
below :-

Section. 199 Public servant disobeying direction under Ilaw.-

Whoever, being a public servant-

(a) knowingly disobeys any direction of the law which prohibits
him from requiring the attendance at any place of any person for
the purpose of investigation into an offence or any other matter; or

(b) knowingly disobeys, to the prejudice of any person, any other
direction of the law regulating the manner in which he shall
conduct such investigation; or

(c) tails to record any information given to him under sub-section
(1) of section 174 of the Bhartiya Nagarik Suraksha Sanhita, 2023
in relation to cognizable offence punishable under section 64,
section 65 section 66, section 67, section 68, section 71, section
73, section 76, section 122 or section 141 or section 142, shall be
punished with rigorous imprisonment for a term which shall not be
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less than six months but which may extend to two years, and shall
also be liable to fine.

16.  The learned Judicial Magistrate shall not accept the Final Report, if
the same is not accompanied with a written complaint, under Section 177
and 182 I.P.C. (corresponding Section 212 and 217 BNS). The proceedings can only
be initiated upon the filing of a proper complaint, in line with the principle
analogous to the Section 195(1)(a) CrPC. (Corresponding Section 215 (1) (a)
BNSS). Section 177 and 182 of IPC (Corresponding Sections 212 and 217 BNS) and
Section 195 (1) Cr.P.C. (Corresponding Section 215 (1) BNSS) are being
reproduced below :-

“ Section 177 LP.C. Furnishing false information.— Whoever, being
legally bound to furnish information on any subject to any public
servant, as such, furnishes, as true, information on the subject which
he knows or has reason to believe to be false, shall be punished with
simple imprisonment for a term which may extend to six months, or
with fine which may extend to one thousand rupees, or with both;

or, if the information which he is legally bound to give respects the
commission of an offence, or is required for the purpose of
preventing the commission of an offence, or in order to the
apprehension of an offender, with imprisonment of either description
for a term which may extend to two years, or with fine, or with both.”

X X X X

“ Section 182 ILPC. False information, with intent to cause public
servant to use his lawfill power to the injury of another person-
Whoever gives to any public servant any information which he
knows or believes to be false, intending thereby to cause, or knowing
it to be likely that he will thereby cause such public servant-

(a). to do or omit anything which such public servant ought not to do
or omit if the true state of facts respecting which such information is
given were known by him, or

(b). to use the lawtul power of such public servant to the injury or
annoyance of any person,

shall be punished with imprisonment of either description for a term
which may extend to six months, or with fine which may extend to
one thousand rupees, or with both.”

X X X X
Section. 212 of B.N.S. Furnishing false information.- Whoever, being
legally bound to furnish information on any subject to any public
servant, as such, furnishes, as true, information on the subject which he
knows or has reason to believe to be false,-
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(a). shall be punished with simple imprisonment for a term which
may extend to six months, or with fine which may extend to five
thousand rupees, or with both;

(b). where the information which he is legally bound to give respects
the commission of an offence, or is required for the purpose of
preventing the commission of an offence, or in order to the
apprehension of an offender, with imprisonment of either description
for a term which may extend to two years, or with fine, or with both.

X X X X

Section 217 of B.N.S.- False information, with intent to cause public
servant to use his lawfil power to injury of another person- Whoever
gives to any public servant any information which he knows or
believes to be false, intending thereby to cause, or knowing it to be
likely that he will thereby cause, such public servant -

(a) to do or omit anything which such public servant ought not to do
or omit if the true state of facts respecting which such information is
given were known by him; or

(b) to use the lawful power of such public servant to the injury or
annoyance of any person,

shall be punished with imprisonment of either description for a term
which may extend to one year, or with fine which may extend to ten
thousand rupees, or with both.”

X X b X
Section 195(1) Cr.P.C. No Court shall take cognizance—

(a) (i) of any offence punishable under sections 172 to 188 (both
inclusive) of the Indian Penal Code (45 of 1860), or

(i1) of any abetment of, attempt to commit, such oftence, or

(ii1) of any criminal conspiracy to commit, such offence,
Except on the complaint in writing of the public servant concerned or
of some other public servant to whom he is administratively
subordinate;

(b) (i) of any oftence punishable under any of the following section of
the Indian Penal Code (45 of 1860), namely, sections 193 to 196 (both
inclusive), 199, 200, 205 to 211 (both inclusive) and 228, when such
oftence is alleged to have been committed in, or in relation to, any
proceeding in any Court, or

(ii) of any offence described in section 463, or punishable under
section 471, section 475 or section 476, of the said Code, when such
offence is alleged to have been committed in respect of a document
produced or given in evidence in a proceeding in any Court, or
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(ii1) of any criminal conspiracy to commit, or attempt to commit, or
the abetment of, any offence specified in sub-clause (i) or sub-clause
(11),

Except on the complaint in writing of that Court or by such officer of

the Court as that Court may authorise in writing in this behalf, or of
some other Court to which that Court is subordinate.”

X b b X
Section 215 (1) BNSS - No Court shall take cognizance —

(a) (i) of any offence punishable under sections 206 to 223 (both
inclusive but excluding section 209) of the Bharatiya Nyaya Sanbhita,
2023; or

(i1) of any abetment of, or attempt to commit, such offence; or
(ii1) of any criminal conspiracy to commit such offence,

except on the complaint in writing of the public servant concerned or
of some other public servant to whom he is administratively
subordinate or of some other public servant who is authorised by the
concerned public servant so to do;

(b) (i) of any offence punishable under any of the following sections
of the Bharatiya Nyaya Sanhita, 2023, namely, sections 229 to 233
(both inclusive), 236, 237, 242 to 248 (both inclusive) and 267, when
such offence is alleged to have been committed in, or in relation fto,
any proceeding in any Court; or

(i) of any offence described in sub-section (1) of section 336, or
punishable under sub-section (2) of section 340 or section 342 of the
said Sanhita, when such offence is alleged to have been committed in
respect of a document produced or given in evidence in a proceeding
in any Court; or

(i11) of any criminal conspiracy to commit, or attempt to commit, or
the abetment of, any offence specitied in sub-clause (i) or sub-clause
(11),

except on the complaint in writing of that Court or by such officer of

the Court as that Court may authorise in writing in this behalf, or of
some other Court to which that Court is subordinate.

As per the judgment of the Hon’ble Supreme Court passed in State

of Punjab vs. Raj Singh and another, (1998) 2 Supreme Court Cases 391,
though under Section 173 of the B.N.S.S. (corresponding Section 154 of the

CrP.C.) an FIR. can be registered under section 172 to 188 IL.P.C.

(Corresponding section 206 to 223 of B.N.S., excluding Section 209 B.N.S.

(Corresponding Section 174A IPC) and thereafter investigation can be done but
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chargesheet cannot be submitted in the above sections after conclusion of
investigation, even if offence is made out against the alleged accused
persons, while a written complaint shall be filed by the concerned police
officer as required under Section 195 of the Cr.P.C. (corresponding
Section 215 of the B.N.S.S.). The relevant paragraph of the said judgment

is quoted below:-

“2. We are unable to sustain the impugned order of the High Court
quashing the F.1R. lodged against the respondents alleging commission
of offences under Sections 467 and 468 I.P.C. by them in course of the
proceeding of a civil suit, on the ground that Section 195 (1) (b) (ii)
Cr.P.C. prohibited entertainment of and investigation into the same by
the police. From a plain reading of Section 195 Cr.P.C. it is manifest
that it comes into operation at the stage when the Court intends to take
cognizance of an offence under Section 190(1) Cr. PC.; and it has
nothing to do with the statutory power of the police to investigate into
an FILR. which discloses a cognisable offence, in accordance with
Chapter XII of the Code even if the offence is alleged to have been
committed in, or in relation to, any proceeding in Court. In other words,
the statutory power of the Police to investigate under the Code is not in
any way controlled or circumscribed by Section 195 Cr.P.C. It is of
course true that upon the charge-sheet (challan), it any, filed on
completion of the investigation into such an offence the Court would
not be competent to take cognizance thereof in view of the embargo of
Section 195(1) (b) Cr. P. C., but nothing therein deters the Court from
filing a complaint for the offence on the basis of the F1R. (filed by the
aggrieved private party) and the materials collected during
investigation, provided it forms the requisite opinion and follows the
procedure laid down tin section 340 Cr. P.C. The judgment of this Court
in Gopal Krishna Menon and Anr. Vs. D. Raja Reddy [AIR 1983 SC
1053], on which the High Court relied, has no manner of application to
the facts of the instant case for there cognizance was taken on a private
complaint even though the oftence of forgery was committed in respect
of a money receipt produced in the Civil Court and hence it was held
that the Court could not take cognizance on such a complaint in view of
Section 195 Cr. P. C.”

18. The offence is always against the State therefore, if the
Investigating Officer 1s submitting police report/final report(closure
report) under section 193(3) BNSS (corresponding Section 173(2) Cr.P.C.), he
shall also submit police report in form of written complaint under section
212 and 217 BNS (Corresponding Sections 177 and 182 IPC), against the informant
and witnesses. The format of police report, in form of written complaint
under section 212 and 217 BNS (Corresponding Sections 177 and 182 IPC) as
provided under Section 215(1)(a) BNSS (Corresponding Section 195(1)(a) Cr.P.C.),
in case of false information, to police to use his lawful power to injury any
person, in Hindi language as well as in English language are delineated

below :-
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(3fcria arT 2(2)(), 210 (1) (&), 215 (1) (P), 223, 225 AR AFTRED FRAT Hf)
(TAged sicrfa arT 2(w), 190(1)(®), 195 (1)(®), 200, 202 To Ho o)

AT IiRfT GRT 212 W@ 217 YRS =TT GfgdT, 2023 I &b G99 §

(¥Figed T 177 Td 182 4o §o Ho)

THRUT

ATAIH /et T& 3T BT AW ( ORI ISt TFdRY SUSed IRTS ) T quf I
........ AfdereiTor /g / erenat ge Frefior
TR,

I faY e & f:
1. I8 T g uRare w/mmefr o oreff () a7 AR = Sfear & &RT 212

@217 ( T geT 9RT 177 W& 182 AR §8 wfdar )%Wh,nwwﬁqﬁéaﬁwmm@r@
I ARl & foog faffe arfaEt o wRga f&r o @1 3, J9ife ar 7 3t
SHBRY/ALT/MoAT & MR R F2F ol RAE (FLR W@ N.C.R.)(JHHT TR HE&T

a8 9N , UM , SIS ), GO PRI, ST gfore
AR & faeg Ifed ISR (i ) I ITDT JeTdh AT BT GOTAN TR
& ygam |

2. I8 fob Ik v o RUXE (Wory/oniey o) R DY GHSHT IRTE
e I S o ) | | AR =T feaT & Sierid
sft W@ T afhal & fog, WA/ qeATeT §RT I Y 3R} &

YR R Giipa Ht T off, S AT SWRIT /ey U1$ 1 TRIRId S 3ifae s
IR aR TRy Woft o W 3 |

3. g7 {5 faega Rdee Swid 78 a2 @ gan 5 yRiard gRT oI ¢ TR AR
quieT: o, TR W gafagut 9, s et ArTeie safRdl @ & uga™ & oneR ¥
ot PRI T | (T WAt e SRt A Suerey &)
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4. T8 1o fagm & Fr=fifia qear ufdue go—

(i) Eac= TaTel & HUT Uit/ Garmar & B Pl guid:RfIER F &

(iii) fademT & SRM Hafaa ¥ T1eg ¥oM ol RUlE § oMY Y 3Rl T
e B B

(iv) wfcaTct &t AFTeIG cafhal & gdacit e oft, S TaTel & HUAT | e ST 8l

(v) e sr1 afegf Seeg ¥ 3 TTMORT & JMER | UM gaT RS
(FIR/NCR) ST SR/ T

SWE% WM% MR R, &A@ .../.../20... D (AT AT (Closure Report)
T AR IR & HHe R o o <eT &, o I8 s Frer /i & 5 wem
o1 RAIE (F.LR/N.C.R.) 3R Td gfagdes el &t 75 off|

6. I b wfcrardt &1 amerur wuE Bu § YR IR iR & wEEEl $ S, 8T 212
T4 217 (a~1 177 W@ 182 wRd < G@fear ) & Sichid URTE HY A F 31T 81 SWRRH GRW
fea Sga fPar ST @ -

IRAT 1T Wi B GRT 212, AT GoHT SHl- i 9%, Rt A Jaw B,
U i qaeb $ I, fret s oR e o1 & oy fafdss wa & a1eg 8l Y, 59 v
R Gt AT & B 5 G Yo <ar 8, ot e g a8 s @ a1 o frear 8

&1 FIYRT HRA BT BRI SGP IR &.— (P) I8 T HREAN 9, FSRIhT rafd B8 719 b
&1 B FptT, AT FAN | S Ui SR DU b BT 8 G, AT I 4, ST b e,

() 78 T, FORY 3 & fY 98 Rifee ©u @ amag B, 91 sy g o & R_wg F &),
7 foreft 3ToRTy F BT ITM BT AR A & TS 9, A1 5T sTaRieft Y yee & faw
AT B, O g8 1 ¥ §, fift 9ifd & BRI |, ORFdhl 3afd o) af g H 8 g,
T AN |, a1 T ¥, T v e |

ART IR SHfedr H gRT 217 - $H ST A1 a1 A7 & A 1t

Hae fafegul afth 1 ST ¥R fth Pt &fd IR & AT I - o 3, faet
AD YIb BT DS T Yo, gd e gM HISH TH AT A 8, ST MW A a1 g b a8
I A e DT WRT IR AT I8 T T g <l & 3 I8 Sl SUS gRT IR v 6 a8
e Q-

(%) P W I IR TT B BT A IR O T8 A o, I SN S Foy &, e ar # ¥t
G <t 1 8, G241 St & RARY P19t BT A T HRAT AT HRA BT AN 7 PRAT; AT

(@) W A Jaa 6 RAftgel 2ifh o1 ST o forg ST & faed) cafth @ &ifd ar e &,

g8 QM1 § 9, et 9ifd & PRENT |, O 3/@afd ta a¥ d@ hit 8 [, AT FAH b, AN S
B9IR DU b T &1 Gpi, AT a1 W, Sfed fpam Sma |
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7. 98 6 ARCN ARG GRaM ¥fadr, 2023 & grT 215(1)(a), (F9ged ot 195(1)
(F) IR Afspan Gfear) &t aRT & 3nefiH, Big +ff TR S IR BT G 99 TP 6l
o, 519 9% fob GefAT i s gRI AT w9 3 fAierId IRga 7 &t S|

RGeS Rl Hidel Bl &RT 215(1) Pt P Sga i I T &:-
AR AFR® Y& \iar 6t ar7 215 (1) DS R, -

(@) (i) el =arr <fdr, 2023 & gRT 206 & GRT 223 (oS 3icia gRT 209 & &A™ A
a1 aR ft ) & arefi dei fawdt sroRre @ A

(ii)) O STURTY & fob=it SEIRUT AT AT SURTE PR & UIT ;AT
(iii) T SToRTE IR & Tl el RN S==im b,

ST g Al Jadb o, T fdl 3 W il Jao &, s a8 vaafe dik W arefiaeer & a
DS I TP HID SN g Al Had GRT T I & folg wfdigat 2, ff aRare w & o,
ST T&L;

(@) (i) YRR = i, 2023 6 =l arsi srefa arr 229 § grr 233 (SF il
I N1 9RI off §), °RT 236, GRT 237, GRT 242 I 9RT 248 (S 3irfa A A1 g o €)
3R arT 267 § frel & el ST it 3ToRTy P, 9 W WY &b IR F I AHAT & &
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FORMAT:

In the Court of Chief Judicial Magistrate/ Special Court, District..........

Complaint Case No....... Year......
(Under sections 2(1)(h), 210 (1) (a), 215 (1)(a), 223 B.N.S.S.)

(Corresponding to Sections 2(d), 190(1)(a), 195 (1), 200 Cr.P.C.)
(To Prosecute under section 212 and 217 OF B.N.S)

( Corresponding to Section 177 and 182 LP.C )

In the matter of:
State Through Investigating Officer...... (Name; Rank;Police Station)

...... Applicant/Complainant

Versus

[Accused person/ Informant and others witnesses Name (i.e. furnished False
informant) and full Address]

........ Respondents
SIR,
IT IS MOST RESPECTFULLY SUBMITTED:-
1. That the present Complaint is being filed by the
Complainant/Investigating Officer of the First information Report/Non-
Cognizable report registered as Case Crime No. ,Year , Under
section ,Police Station , District , against the

opposite parties/informant and witnesses of the first information report for
giving false information to the public servant /police to use his lawful power

to cause injury to the alleged accused persons of the F.I.R.

2. That the FIR/NCR was registered on date = as case crime
no.  year ___ under Sections __ BNS, Police Station

District against Shri S/o Address ~~ and
others, based on allegations made by Shri |, Shri  (opposite

parties/informant and witness)-, which was found false after investigation.
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3. That upon thorough investigation, it was found that the allegations
made in the FIR were false, frivolous and malicious, and lodged only with an
intent to cause injury to the persons named in the FIR/NCR (The entire

material is available in the annexed case diary).

4. That the investigation revealed the following material facts:

(1) The incident, as alleged by the respondent to have occurred

on at , which never took place.

(i1) The statements of independent witnesses clearly negate the version of the

respondent/informant.

(111) Documentary records collected during investigation contradict the

allegations in the FIR.

(iv) The respondent had previous enmity with the named persons, which is

evident from witness statements.

(v) The Respondents lodged FIR on the false information with ulterior

motive.

5. That in view of the investigation, the Final Report/Closure Report dated
--/--/20-- has been submitted before this Court, concluding that the FIR was

false and maliciously instituted against the accused of the F.I.R.

6. That the conduct of the informant and witness squarely attracts the offence
as provided under sections 212 and 217 of Bhartiya Nyaya Sanhita, 2023
(Corresponding sections 177 and 182 of the Indian Penal Code),: The Sections are

quoted herein below:-

Section 212 BNS. Furnishing false information.—Whoever, being legally
bound to furnish information on any subject to any public servant, as such,
furnishes, as true, information on the subject which he knows or has reason to

believe to be false,—
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(a) shall be punished with simple imprisonment for a term which may extend
to six months, or with fine which may extend to five thousand rupees, or with

both;

(b) where the information which he is legally bound to give respects the
commission of an offence, or is required for the purpose of preventing the
commission of an offence, or in order to the apprehension of an offender,
with imprisonment of either description for a term which may extend to two

years, or with fine, or with both.

Section 217 BNS False information, with intent to cause public servant to use
his lawful power to injury of another person- Whoever gives to any public
servant any information which he knows or believes to be false, intending
thereby to cause, or knowing it to be likely that he will thereby cause, such

public servant

(a) to do or omit anything which such public servant ought not to do or omit
if the true state of facts respecting which such information is given were

known by him, or

(b) to use the lawful power of such public servant to the injury or annoyance

of any person,

shall be punished with imprisonment of either description for a term which
may extend to one year, or with fine which may extend to ten thousand

rupees, or with both.

7. That under Section 215(1)(a) B.N.S.S. (Corresponding section 195(1)(a)
(1) Cr.P.C. ), no Court shall take cognizance of the offences mentioned under

sections 212 and 217 of BNS (Corresponding sections 177 and 182 of LP.C.) except on

the complaint in writing of the public servant concerned.

Section 215(1) B.N.S.S (Corresponding to section 195(1) of Cr.P.C.)is being

quoted below:
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Section 215 (1) BNSS - No Court shall take cognizance —

(a) of any offence punishable under sections 206 to 223 (both inclusive but
(i) excluding section 209) of the Bharatiya Nyaya Sanhita, 2023; or

(i1) of any abetment of, or attempt to commit, such offence; or

(111) of any criminal conspiracy to commit such offence,

except on the complaint in writing of the public servant concerned or of some
other public servant to whom he is administratively subordinate or of some

other public servant who is authorised by the concerned public servant so to

do;
(b) of any offence punishable under any of the following sections of the

(i) Bharatiya Nyaya Sanhita, 2023, namely, sections 229 to 233 (both
inclusive), 236, 237, 242 to 248 (both inclusive) and 267, when such offence
is alleged to have been committed in, or in relation to, any proceeding in any

Court; or

(i1) of any offence described in sub-section (1) of section 336, or punishable
under sub-section (2) of section 340 or section 342 of the said Sanhita, when
such offence is alleged to have been committed in respect of a document

produced or given in evidence in a proceeding in any Court; or

(i11) of any criminal conspiracy to commit, or attempt to commit, or the

abetment of, any offence specified in sub-clause (i) or sub-clause (ii),

except on the complaint in writing of that Court or by such officer of the
Court as that Court may authorise in writing in this behalf, or of some other

Court to which that Court is subordinate.
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LIST OF WITNESSES

The following witnesses may kindly be treated as prosecution witnesses
for proving the falsity and malicious intent of the Opposite

parties/Informant and witness.

1. PW-1: Shri S/o Address implicated in the

FIR with malice complainant/Investigating Officer himself —To prove the

final report and entire chain of investigation.

2. PW-2: Shri S/o Address (Independent Witness/

Neighbour) — To prove that the alleged incident never took place.

3. PW-3: Shri (Custodian of relevant documentary records, e.g.,

official registers/ CCTV etc.) — To prove falsity of respondent’s version.

4. PW-4: Shri (Supporting Police Officer / member of

investigation team) — To prove the investigation proceedings.

(The list is illustrative and more witnesses may be produced if required

during inquiry/trial.)
Prayer

Based on the above-mentioned facts and circumstances, it is respectfully

prayed before this Hon’ble Court that:

1. This application, along with the complete case diary, may kindly be
accepted as a complaint under sections 212 and 217 of BNS (Corresponding
sections 177 and 182 of the Indian Penal Code). And pleased to take cognizance under
Section 210(1)(a) of the Bharatiya Nagarik Suraksha Sanhita, 2023
( Corresponding Section 190(1)(a) of the Code of Criminal Procedure) and issue process
under Section 227 of the BNSS, 2023 (Corresponding Section 204 of the CrPC), and

summon and punish the accused.

2. The list of the above-mentioned witnesses and the accused persons be

taken on record and exempt the witnesses to record their statements under
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section 223 and 225 of BNSS ( Corresponding section 200 (proviso) Cr.P.C.) as
provided under section 223 (second Proviso) of the BNSS and summon the
accused, who gave false information to the police to use his lawful power to

cause injury to the alleged accused of the F.I.R.

3. Pass such other and further order(s) as this Hon’ble Court may deem

fit and proper in the interest of justice.

Date: Complainant
(Investigating Officer)
Name:
Rank:
Police Station: District-----
Mobile no.:

VERIFICATION
I, Shri , son of Shri , presently posted as
at Police Station , District , do hereby verify that the
contents of the above complaint are true and correct to my personal
knowledge, based on the investigation conducted and records maintained.
Nothing material has been concealed.
Verified at place on this  day of , 20.

Date:- Complainant

(Investigating Officer)

Name:
Rank:
Police Station: District------
INDEX OF ANNEXURES
Sr. Particulars of Document Annexure.No.
No.
1. True copy of FIR of Case Crime No.--/--, P.S.------- Anx. A.

along with entire case diary

2. |Final Report/Closure Report dated ----20---- prepared by|  Anx. B.
the 1.O.

3. | Any other relevant documents Anx. C.
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19. Under Section 173(2) Cr.P.C. (corresponding section 193(3) of the BNSS),
neither the word 'charge-sheet' nor 'final report' or 'closure report' is
mentioned, only the term  ‘Police report' is mentioned after the

completion of investigation.

20.  The term “police report” used in the CrPC as well as the BNSS
refers to the report submitted after completion of investigation under
Section 173(2) (corresponding Section 193(3) of the BNSS). If the police report
discloses the commission of an offence, then, as per U.P. Police
Regulation, Paragraph 122, it shall be treated as a chargesheet, to be
submitted in Form No. 339. However, if the report does not disclose the
commission of any offence, it shall be treated as a final report under
Paragraph 122 and submitted in Form No. 340 of the U.P. Police
Regulations. Paragraph 122 of U.P. Police Regulations is quoted below:-

“122. Completion of Investigation and submission of final report or
charge sheet should be as soon as possible.- (i) An investigation should
be completed as soon as possible and when complete the investigating
officer must comply with the provisions of Section 161-171 and 173 of
the Code of Criminal Procedure, 1973 (2 of 1974). The report prescribed
by Section 173 must under that section be submitted by the officer
incharge of the police station under intimation to the Superintendent of
Police and should be in the form of chargesheet (Police Form No. 339),
if the case is sent for trial and in the form of final report (Police Form
No. 340), if the case is not sent for trial. The charge-sheet with the final
diary in the cases shall be submitted to the Court through the Circle
Officer and the Public Prosecutor and should reach the Court within four
weeks of the date of lodging of the first information report in summons
and warrants cases and eight weeks in Sessions cases. None of the
Circle Officer and the Public Prosecutor should normally retain the
charge-sheet for more than a week and the latter should submit it to the
Court concerned within the time-limit prescribed. The prescribed time-
limit should not be allowed to exceed except for very special reasons.

(ii) As soon as possible but in any case not later than a month of the
expiry of each quarter, the Superintendent of Police shall submit to the
District Magistrate, in the prescribed form and in duplicate, a quarterly
list of cases in which charge-sheet could not be submitted within the
prescribed time-limit of 4/8 weeks. The District Magistrate will forward
it to the Range Deputy Inspector General of Police endorsing the other
copy with his comments to the Commissioner of the Division. The
Range Deputy Inspector General of Police will thereupon compile in the
prescribed form, a statement of delayed cases and submit it to the
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Inspector General of Police who will forward the same to Government
in Home Department (Police A) with his comments.

(iii) The final report must in all cases be submitted through the
Superintendent of Police.

(iv) The information as the result of investigation must, as required by
Section 173 (i) (b), Criminal Procedure Code, 1973 (2 of 1974) be sent
by the officer in charge of the police station to the complainant if any in
Police Form No. 47, at the time he submits the charge-sheet or the final
report, as the case may be.

21. In case of false first information report, if a written complaint
against the informant and witness under section 215(1)(a) BNSS
(corresponding section 195(1) (a) Cr.P.C.) is not filed by the Investigating Officer,
under section 212 and 217 BNS (corresponding section 177 and 182 of 1.P.C.) for
giving false information to the police then it will amount that the
Investigating Officer, Station House Officer, Circle Officer of the area and
the prosecuting officer concerned are not discharging their official duty

and liable to departmental proceedings as well as contempt proceedings.

22. Thus, the expressions “chargesheet” and “final report” originates

from the U.P. Police Regulations, and not from the CrPC or the BNSS.

23. In this case, the O.P. no.2 (husband of the applicant) filed a protest
petition on 22.10.2024 before the court of Chief Judicial Magistrate,
Aligarh. The learned Chief Judicial Magistrate accepted the protest
petition and took cognizance on the final report (closure report) treating it
as a chargesheet of cognizable offence, as well as a State case under
Section 190(1)(b) Cr.P.C. (Correspondent Section 210(1)(b) BNSS), while offence
under section 504 and 506 I.P.C. is a non-cognizable offence attracts
provision of Section 2(d) Explanation Cr.P.C., the same has also been
mentioned in the cognizance-cum-summoning order dated 23.10.2024.

The operative portion of the order dated 23.10.2024 is delineated below:

"ureff STo TEHE 37T @I PT HIewe HrefAT 97 wfidr 5 St &
fadad gT IegT ST ST 225/2024, feiiad 19-06-2024 fAvwd
&1 I &1 SIAGHIT FH BIRET T Boiel G & [aog g7 190 (1) (1)
Gofoto 35 37Ef7 HoGodo P &TvT 504, 507 & 31 fA=TRvr 57 G
1T ST &1 50 YT BT & Y H G| SRR & [ T R
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BRI SRl SRR TR T (9 feid & [l derd 811 gArged!
gret sT1ONT 31p 09-12-2024 31 99T 81 1"faTIeb - 23.10.2024.

24. Learned Chief Judicial Magistrate has taken cognizance on
23.10.2024 under Section 190(1)(b) Cr.P.C. (Corresponding Section
210(1)(b) BNSS to prosecute the applicant/accused-wife under Sections
504 and 507 I.P.C. as a State case rather than complaint as the offence is
non-cognizable covered by Section 2(d) Explanation of Cr.P.C.
(corresponding  section 2(1)(h) Explanation BNSS) and summoned also without
providing opportunity of hearing to the accused as provided under section
223 First Proviso of the BNSS as held by a Division Bench of this Court
in paragraph 16(iii) of the judgment of Deepu and Ors. v State of U.P.
and Ors., (2024) 8 ILRA 903 (Crl. Misc. Writ Petition No.12287 of 2024)
that the cognizance on the pending investigation on or after 01.07.2024

would be taken as per the BNSS.

25.  As per the provisions of the Code of Criminal Procedure or BNSS,
in a case of non-cognizable offence, first of all an N.C.R. is registered
under Section 155(1) Cr.P.C. (corresponding section 174(1) BNSS) and as per
Section 155(2) Cr.P.C. (corresponding section 174(2) BNSS), the police officer
cannot investigate the matter without an order of the Judicial Magistrate
of the concerned district. After investigation in an N.C.R., if a charge-
sheet is submitted again, under a non-cognizable offence, then as per
Section 2(d) Explanation of Cr.P.C. [Corresponding Section Explanation to Section
2(1)(h)], the charge-sheet shall be treated as a complaint and the
Investigating Officer shall be treated as the complainant and the learned
Judicial Magistrate, then has to take cognizance under Section 190(1)(a)
Cr.P.C. [Corresponding Section 210 (1)(a)] as a complaint case, rather than as a
police case under Section 190(1)(b) Cr.P.C. [Corresponding Section Section 210 (1)
()] In the present matter, the learned Chief Judicial Magistrate, Aligarh
has not followed the provisions of law and treated a non-cognizable
offence as a cognizable offence. This Court earlier in the matter of
Prempal and others v. State of U.P. and another, Application U/S 528
BNSS No.1624 of 2025, passed an order on 26.11.2025 giving a detailed
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direction on Section 2(d) Explanation Cr.P.C. (corresponding Section 2(1)(h)

Explanation of B.N.S.S.).

26. Before taking cognizance under Section 190 Cr.P.C. (Corresponding
Section 210 BN.S.S.), the learned Judicial Magistrate is under obligation to
look into the matter, whether the case is time-barred as per Section 468
and 469 Cr.P.C. (Corresponding Section 514 and 515 BNSS) or not. After taking
cognizance under Section 190(1)(a) [Corresponding Section Section 210 (1)(a)], the
learned Judicial Magistrate has to proceed with the case as a complaint
case and if the complainant is a public servant then there is no need of
recording the statement of the complainant as well as witness as provided
under section 200 first proviso of Cr.P.C. (corresponding section 223 second proviso
BNSS) and the learned Judicial Magistrate may also proceed as per the
provisions of Section 202 Cr.P.C., (Corresponding Section 225 BNSS) either to
conduct an inquiry or to direct for investigation to verify the facts of the
case for dismissing the complaint under Section 203 Cr.P.C. (Corresponding
Section 226 BNSS) as well as summoning under Section 204 Cr.P.C.
(Corresponding Section 227 BNSS) and also provides opportunity of hearing to the
accused before passing any order of cognizance or summoning the
proposed accused as provided under section 223 first proviso of BNSS

w.e.f. 01.07.2024

27. Both Sections 504 and 507 I.P.C. (Corresponding Section 352 and 351(4) of
BN.S.) are punishable up to two years, therefore, as per Section 2(w)
Cr.P.C., (Corresponding Section 2(1)(x) BNSS) it 1S a summons case and not a
warrant case. As per Section 2(x) Cr.P.C.,(Corresponding Section 2(1)(z) BNSS) a
warrant case means an offence punishable with death, imprisonment for
life, or imprisonment for a term exceeding two years. Thus, since the
punishment in the present matter is only up to two years, the case shall be
proceeded as a summons case, if prima facie case is made out of the

offences.

28. In a summons case, if the complainant does not appear before the
Court, the complainant may be acquitted wunder Section 256 Cr.P.C.

(Corresponding Section 279 BNSS) due to absence of the complainant or in case of
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his death and there is also provision for withdrawal of complaint under

Section 257 Cr.P.C. (Corresponding Section 280 BNSS).

29. This is the case, where prima facie, there is an abuse of the process
of the court as well as the code by which fundamental right provided
under Article 21 of the Constitution of India has been violated as no
procedure has been adopted by the learned Chief Judicial Magistrate,
Aligarh, who passed the impugned cognizance order on the protest
petition and proceeded as police case in non-cognizable offences rather a

complaint.

30. In the present matter, an FIR was initially registered even though
the allegations disclosed only a non-cognizable offence, for which only an
NCR ought to have been registered. Despite this, the Investigating Officer
proceeded to investigate the matter and has submitted a Final Report
(Closure Report). In terms of the Explanation to Section 2(1)(h) of the
Bharatiya Nagarik Suraksha Sanhita, 2023 (BNSS) (corresponding Section 2(d)
Explanation of Cr.P.C.), when a report is submitted by a police officer in
relation to a non-cognizable case, such report is required to be treated as a
complaint, and the officer submitting it, is deemed to be the complainant.
Accordingly, the Final Report filed in the present case must, as a matter of

legal procedure, be treated as a complaint if offence is made out.

31. If after perusal of entire case diary, a cognizable offence is made
out, then the judicial magistrate shall treat the final/closure report as a
chargesheet and take cognizance under section 190 Cr.P.C. (Corresponding
Section 210 of the BNSS ) to check the arbitrariness of the 1.O. If it is treated as
final report i.e. not disclosing any offence then :-
(1) either direct for further investigation,
(1) or invite protest petition from the informant and after perusal of
protest petition-
(a) either treat it as complaint in case of extraneous material
u/s 190(1)(a) Cr.P.C. (Corresponding Section 210(1)(a) of the BNSS ),0r

(b) direct for further investigation for recovery of any item
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etc. which cannot be done in a complaint proceeding at

initial stage.

(c) In case of acceptance of Final/Closure report and

rejection of the protest petition, proceed for taking

cognizance under section 177 and 182 IPC (Corresponding

Section 212 and 217 BNS) in accordance with law.
32. If the learned Judicial Magistrate or Court finds that there is no
proper investigation, then may direct for further investigation.
33. If after perusal of entire case diary, the learned Magistrate finds that
no offence is made out, treat the charge-sheet as final report (closure
report) and thereafter either direct for further investigation or invite
protest petition and thereafter either direct for further investigation or
treat the protest petition as complaint, if any extraneous material
comes/appears to have come on record.
34. If after investigating, a final report (closure report) is prepared by
the 1.O. 1n favour of the accused of the FIR to submit in the Court, he
shall also file a complaint along with the final report (closure report)
against the informant and witnesses for giving false information to the
police under section 177 and 182 of I.P.C. (Corresponding Sections 212 and 217
BNS) and if a protest petition is also filed, for which the proceedings under
Sections 177 and 182 of the I.P.C. (Corresponding Sections 212 and 217 BNS) 1S
initiated by the police, the proceedings of section 177 and 182 I.P.C.
(corresponding section 212 and 217 of the BNS) shall be kept in abeyance till the
acceptance of the final/closure report or rejection of the protest
petition/application. Thus, if the protest petition is dismissed/rejected by
the Magistrature or court, the Magistrate or court shall proceed with the

complaint filed under section 177 and 182 I.P.C. (corresponding section 212 and
217 of B.N.S).

35.  As per the judgment of Bhagwant Singh vs. Commissioner of
Police and Another, (1985) 2 SCC 537, the law laid down by the Hon’ble
Supreme Court is that if a final report is prepared exonerating the accused
person, the informant must be informed about the final report that the

accused has been exonerated. In the present case it is not clear, whether
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the learned Judicial Magistrate has issued any notice to the informant
regarding the closure report/final report exonerating the alleged accused.
However, the informant, i.e., Opposite Party No. 2, filed a protest petition
against the final report which exonerated the alleged accused-wife. In
BNSS, as per Section 193(3)(ii), it has been mentioned that the
Investigating Officer shall inform to the informant about progress of the
investigation as well as completion of investigation, though there is no

concept of protest petition in BNSS also.
36. Although the BNSS has come into force on 1 July 2024 and the

alleged offence took place prior to the date of its enforcement, it is a
settled principle of law that the procedure, that is more beneficial to the
accused must be adopted. In case of Deepu (Supra), the Division bench of
this Court in paragraph no.16 (iii) held that on or after 01.07.2024, the
procedure mentioned under the Bhartiya Nagarik Suraksha Sanhita, 2023
shall be applicable on offences committed under the Indian Penal Code or

other Special Act. The paragraph No. 16 is delineated below:

“16 .On the basis of above analysis, this Court is also summarising the law
regarding effect of repealing the IPC and Cr.P.C. by BNS and BNSS
respectively and same is being mentioned as below:

(i) If an FIR is registered on or after 1.7.2024 for the offence
committed prior to 1.7.2024, then FIR would be registered under the
provisions of IPC but the investigation will continue as per BNSS.

(ii) In the pending investigation on 01.07.2024 (on the date of
commencement of New Criminal Laws), investigation will continue
as per the Cr.P.C. till the cognizance is taken on the police report and
if any direction is made for further investigation by the competent
Court then same will continue as per the Cr.P.C.;

(iif) The cognizance on the pending investigation on or after
01.07.2024 would be taken as per the BNSS and all the subsequent
proceeding including enquiry, trial or appeal would be conducted as
per the procedure of BNSS.

(iv) Section 531(2)(a) of BNSS saved only pending investigation,
trial, appeal, application and enquiry, therefore, if any trial, appeal,
revision or application is commenced after 01.07.2024, the same will
be proceeded as per the procedure of BNSS.

(v) The pending trial on 01.07.2024, if concluded on or after
01.07.2024 then appeal or revision against the judgement passed in
such a trial will be as per the BNSS. However, if any application is
filed in appeal, which was pending on 01.07.2024 then the procedure
of Cr.P.C. will apply.
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(vi) If the criminal proceeding or chargesheet is challenged before

the High Court on or after 01.07.2024, where the investigation was

conducted as per Cr.P.C. then same will be filed u/s 528 of BNSS not

u/s 482 Cr.PC.”
37. After completion of investigation, if the Investigating Officer
submits a police report under Section 173(2) CrPC (Corresponding Section
193(3)(i) BNSS) stating either, that an offence is made out or no offence is
made out against the accused, then under Section 193(3)(i1)) BNSS, the
police officer, within a period of ninety days, shall inform the informant
about the progress of investigation and also about the filing of the police
report under Section 193(3)(1) BNSS, ensuring timely opportunity to
object/protest the closure report (final report), while under the Cr.P.C.,
there is no specific time-frame for informing the informant/victim about
the progress of investigation. The provisions mentioned under Section
193(3)(i1) BNSS is being delineated below :-

“Section 193(3) (ii). The police officer shall, within a period of ninety days,

inform the progress of the investigation by any means including through

electronic communication to the informant or the victim.”

38.  Section 193(3)(ii) of BNSS ensures the principles laid down by the
Hon’ble Supreme Court in Bhagwant Singh(Supra) affording opportunity
of hearing to the informant to file protest petition in case of police report,
exonerating the accused is filed by the Investigating Officer after
completion of investigation before the Judicial Magistrate/Court

competent to take cognizance.

39.  As per the judgment of Hon’ble Supreme Court in Vishnu Kumar
Tiwari, (2019) 8 SCC 27 and in Mukhtar Zaidi v. The State of Uttar
Pradesh and Another, (2024) 4 S.C.R. 655 if a protest petition fulfils the
requirements of a complaints, Magistrate may treat as a complaint and

deal with the same as required under sections 200 and 202 of Cr.P.C.

40. It 1s a well settled law that in the case of non-cognizable offence,
the learned Judicial Magistrate is under obligation to take cognizance
under Section 190(1)(3) Cr.P.C. [corresponding section 210(1)(a)] and pI‘OCCed the

case as a complaint case and not as a police case and the procedure of
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complaint case shall be adopted to summon and try the alleged accused

person.

41. Having gone through the record of this case, the Court finds that the
impugned cognizance-cum-summoning order is not passed in accordance
with law/procedure, therefore, it is a case of violation of Article 21 of the

Constitution of India.
The Article 21 1s quoted below:-

“Article 21. Protection of life and personal liberty.-No person shall
be deprived of his life or personal liberty except according to
procedure established by law.”

42. Based on the foregoing deliberations, this court, now proceeds to
examine the validity and correctness of the impugned order, in the case at
hand, the Judicial Magistrate erroneously passed cognizance-cum-
summoning order under Section 506 and 507 IPC for a non cognizable
offence in derogation of the provisions of Cr.P.C. In essence, the Judicial
Magistrate has neither converted the police report disclosing ‘non
cognizable offence’ into ‘complaint’ as per the provision of Explanation to
Section 2(d) of Cr.P.C. nor took cognizance under Section 190(1)(a)
Cr.P.C. to proceed as ‘trial of summons-case’ instituted on complaint, but
took cognizance under Section 190(1)(b) Cr.P.C. and summoned the
applicant without affording him an opportunity of hearing provided under
First Proviso of Section 223 BNSS, and also erroneously proceeded as

trial of summons-case instituted on police report rather than complaint.

43. It is pertinent to mention here that this Court has considered an
identical issue in Application U/S 528 BNSS No.1624 of 2025, Prempal
and others v. State of U.P. and another, and given directions therein, while

disposing of the said application vide order dated 26.11.2025.

44. In view of the foregoing discussion, the impugned cognizance-cum-
summoning order dated 3.10.2024 passed by learned Judicial Magistrate
is hereby quashed and set aside. The matter is remanded to the learned
Judicial Magistrate, who shall pass a fresh order in accordance with law as

well as observation made by this Court, after providing opportunity of
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hearing to the accused. This exercise shall be done within three months

from the date of the order in accordance with law.

45. Apart from the above directions, this Court also directs all the
Judicial Magistrates or Courts that in case a final report i.e. closure
report 1s submitted in favour of alleged accused, the learned Judicial
Magistrates/Courts shall receive the entire case diary along with
documents and  final report i.e. closure report, but the Judicial
Magistrates/Courts shall also direct the Investigating Officer/Police for
submitting written complaint against informant, as well as witnesses of
the FIR as provided under section 195(1)(a) Cr.P.C. (corresponding Section
215(1)(a) BNSS) in respect of furnishing false information with intent to
cause public servant to use his lawful power to the injury of the alleged
accused persons, whose names are mentioned in the first information
report as well as during investigation, for committing offences of Section
177 and 182 of the Indian Penal code, 1860 (corresponding Section 212 and 217
of Bhartiya Nyay Sanhita).

46. It is further directed that, the learned Judicial Magistrates/ Courts,
first of all while taking cognizance of the offences after perusal of entire
case diary and documents, if prima facie appears otherwise, invite protest
petition from the informant and after hearing the informant, if finds that
offences 1s made out, take cognizance either under Section 190(1)(a) or
190(1)(b) Cr.P.C. (corresponding Section 210(1)(a) or 210(1)(b) BNSS) and if no
offence is made out, then proceeds on the written complaint, which is
submitted by the Investigating Officer under Section 195(1)(a) Cr.P.C.
(corresponding Section 215(1)(a) BNSS) in respect of offence of Section 177 and
182 IPC (corresponding Section 212 and 217 of BNS) for furnishing false
information against the alleged accused of the FIR to use the police his

lawful power to cause injury to the alleged accused persons.

47. The Director General of Police, U.P. is directed to instruct all
police officers within the State that, while completing the investigation, if
a final report (closure report) exonerating the accsed is submitted in the
court, then in every case, where the police machinery has been misused by

furnishing false, frivolous, or misleading information, a written complaint
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as per Section 215(1) BNSS (corresponding Section195(1) Cr.P.C.) must be filed
before the competent Magistrate/Court of offence mentioned under
Section 212 and 217 BNSS (corresponding Section 177 and 182 IPC) against the
informant and witnesses of the case crime. Failure to do so will render the
purpose of Section 212 and Section 217 BNS (corresponding Section 177 and 182
IPC) redundant and is likely to defeat the legislative intent behind these

provisions.

48. It 1s further directed that the Director General of Police, U.P,
Commissioner of Police, Senior Superintendent of Police, Superintendent
of Police to direct all the Investigating Officer, Station House Officer and
Forwarding Officer i.e. Circle Officer, Additional S.P., S.P. and Public
Prosecutor that in case of final report/closure report filed under section
193 of BNSS (corresponding Section 173 Cr.P.C.), the police shall also submit a
report in the form of complaint as prescribed Section 215(1)(a) BNSS
(corresponding Section 195(1)(a) Cr.P.C.) referred hereinabove in paragraph no.18
of this order/judgment to the concerned Judicial Magistrate/Court for
taking cognizance of offences provided under section 212 and 217 BNS
(corresponding sections 177 and 182 of IPC) against informant and witness in case
the final report/closure report is accepted and the protest petition is

rejected.

49. Further direction is given to the police authority that if an
Investigating Officer does investigation and ultimately found that no
offence is made out, he is not only under obligation to submit final report,
as per paragraph 122 of the U.P. Police Regulations, but he is also duty
bound to submit a written complaint for giving false information to the
police under Section 212 and 217 of BNS (corresponding Sections 177 and 182 of
IPC) for taking cognizance as provided under section 215(1)(a) BNSS
(corresponding Section 195(1)(a) Cr.P.C.) otherwise, the Investigating Officer,
Station House Officer and Forwarding Authority i.e. Circle Officer and
Public Prosecutor shall be liable of committing offence as mentioned

under Section 199(b) BNS (corresponding Section 166A(b) of IPC).

50. If the observation made by this Court is not followed in letter and

spirit, it would amount to contempt of court, and the aggrieved person
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may approach this Court for appropriate action against such contemptuous
conduct of the police authorities as well as the judicial officers. All the
exercise shall be done within 60 days from the date of this order by the
police authorities as well as the judicial officers to regulate judicial

proceedings in accordance with law.

51. With the aforesaid observations, and directions the present

application under section 528 BNSS stands disposed of.

52.  The explanation submitted by the Judicial Magistrate was perused
by the court and after going through the same, it appear to be satisfactory
to some extent. The observations made in this order shall not affect future

service or career prospects of the concerned Magistrate.

(Praveen Kumar Giri,].)

January 14, 2026

Manish Himwan
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