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HON'BLE PRAVEEN KUMAR GIRI, J. : This is a writ petition under

Article 226 of the Constitution of India, wherein the writ petitioner has made
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the following prayers :

“(a) issue writ, order of direction of in the nature of CERTIORARI calling
for the records and quashing the objection raised by respondent no. 3 dated

26.10.2012 (Annexure-1 to the present writ petition).

(b) issue writ, order or direction in the nature of MANDAMUS
commanding the respondent no.3 to register the instrument presented in his
office by the petitioner on 26.10.2012 for registration of agreement-to-sell

with respect to property described as Bungalow No.l132, Survey No.56,
British Calvary (B.C) Lines, Bungalow Area, Meerut Cantt.”

FACTS
2. The factual matrix of the present writ petition is delineated below :
(@)  The Sub Registrar, IV, Sadar, Meerut vide order dated October

26, 2012 made objections in registering the agreement to sale
entered into by the petitioner, Ahmad Ali Khan, with Sr1 Ajay
Gupta and Smt. Parul Gupta in respect of a property known as
Bungalow No.132, Survey No.56, British Calvary (B.C.) Lines,
Bungalow Area, Meerut Cantt. relying upon the decision of this
Court in Writ C No. 12897 of 2008 (Cantonment Board,
Varanasi vs. State of U.P. and others) decided on 28.10.2010,
PIL No. 74227 of 2010 (Virendra Kumar and Others vs. State of
U.P. and others) decided on 22.12.2010 and the Circular issued
by the government of Uttar Pradesh dated 21.02.2011. The
objection/letter dated October 26, 2012 is quoted below :

"Prferd 39 Rater agd #e

Jrafa =t
7B,

31T GRT #X T7& [F9-¢/7 &g A¥gT 1A g4~ G7 ilid> FTea
TN 132, T4 TN 56 {1297 derae! (dowlo) ST, FTer TR, IS
FUE Bl 2994.23 FiHlo Y & FHET & & TEEE H B! AT

HYRT I & 1 Re aifaer weer - 12897/2008, FUGTHT §1S,
JRIO g7, FoHo TR g 3=J H FloFeo ~Icrd, IATETEIG G




(b)
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fids 28-08-2010 @I GIRT A0 1R T TTEIq YodTgoTer Tea
74227/2010, 1R~ IR T 3= §71 Jo¥o TRHR I 377 5 Ao Jeo
I, SATEIEIE GINT [T 22-12-2010 PI GIRT 31T & 39T 5
JoHo T GRT 9Nl GF &l 523/%”RE-5-2011 I31d 21-02-
2011 9% PRI TEIANIEH, Ha=er, So¥o, IMEEE & GF TeT
860/faf8 [ [@7I# 04-03-2011 @& FRUFER 496 Hve H [Frq
TR @ SR | FEET fbe ot Yol o @ -uF, SF-UF,
] SHYRTET 3TQ BT 3 BRI H @916 03-03-2011 & [Aa=¢7
f&=T A% dve 9IS, AT / V& TEUST JfEBRI. HYF dve (S o [Ffa
8l) &RT GII¥? UFodftowlo / 3rgHld & T&] T ST VT 81 3i: Il 3T
G g Hoig & aTel 3G BUC 1S, HY3 /8T TUaT S8R, 3G dve
(7o fR3Ifa) @1 vaositodflo,/ 3rgafa &Rt @ Hel@ @7 [Aa=¢rT 3199
13571 STRITTI SiTa Sl TET TR @1 & Sl PUAT e 3grd
& Trey &1 Iega BN ! [AeerT B1 Briaret b1 i
sd/- dated 26.10.2012
Iy fq-egen Tgef

The petitioner has entered into an agreement to sale of a

property belonging to the Union of India situated in
Cantonment area and controlled by Cantonment Board. The
petitioner itself has admitted this fact in the agreement to sale.

The agreement to sale in question is being quoted below :

"fIeh — I |

¥ 9[<h : 3ihT 90,000/ — B |

peol] fIehd U I IO & T U b SIRAT|

& & ot 3rEe orelt @M 47 ot 3ReE 3felt @M, At o™ HiamT,
Jediel geta, folenm aFmE, adqe farf 305, & st @, Se
I, ARG (JOWO )im———————————————— - T Ue ||

ot oo/ T O T s eTRodo THT T il UReet AT efuet sft
31T THT, FYamRTor U-2, SR, ™RGS 918X < —: fochia ugf ||

S {3 Tryol §1eTT AFeR 132 9d %R 56 fafeer dHeast (fodto) as—y,
AT TR, TRS dve [SIdT 3fies AT W T &§7thel 2994.23 o HIeX
g 1 ifa S Hetw Ao ° ot 1 ¥ &g 1 g, & e ud
IfRTd T Ud aRafad JNfSBRT 81 FeM 9y 7 SRR §7el B GRT
fasha—u= 31 18.05.2006 $o BT it Aourel 8 TR g S Roid
T g #icht P TgeT A BRI fhar o b el ISt F8l 7R 1
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e 1995 & gh 315/345 H TR 214 R AP 11.01.2008 Fo
PRIfeRT S Mergd agef *R3 §s aUT IWIh el A HI i T
TS UBR & KU JeIT AR IS ¥ IHB0T U Janiie Jfcar qur at anfe
Y b AT A & 3IR U Ul Bl IHh fAhy eIt sATaRd NS v &
T HIMA TG STTEHR UTH 8. Pig deTie IfC 1@l S U U8l &
T SfdRI & e & 81 UUH Uer 7 SWRRh a7t B AT B Bl
3rgeee focia ger & 31 45,00,000/ - HH (Farfed arg ®9) 5 T
R folam 8 3R ot Jeu & LY 3 25,00,000/ - R (Y= =g
9 ) 1AM eFRIfSY & ©U § UM g8l 7 & uet  FuaR uE 3R o
g1 rd: I uy A i A aem g € - -

01. I8 & ol ger o Y fAfS 9§ b 9 fit 3@y & IFavid SRk
ey BT faha UF UM Uel I 1UA 37erdT 39 FHIAIT fh & e N
fersuTieret eRTen IFSRST @RT ol T eIy G=RIfT fdshar o= i IFSRST &
TG AT PR 1 IR Peoll [Aehg 0 Dl IORST b T T2 e fachia
Te] § UTH IR 1, Pl MUY a1 8l

02. I8 b 39 3FFY & GRT §cl BT 40T T YU ®T & TqT I |
T dael 3lee A< BRI BT fAhd IRA BT e fovar T 2.
I IRT TRHR $I AAfhad & Safely I8 ey Y § Faf-ad 7af gl

03. I8 b faspr u9 & I ey g Y 3N &1 IHed gt fadi
qe] T JET |

04. I8 b TS IWIh a8 &b Fcrid Hom var fehg o AOEST e |
DIS JAURT 3TqaT SHR PN dd G Uel Pl fAshd 9 <RI &b G
T & T Hied IORST BRI o BT AfADBR UTH BT e+ Trerd et
DI Plg AT T8I RN

05. I8 f Tl A ufy T =T S faare o= & S96 9w 8
S & JURTT JAT YR fH ST g9 & =i FHsi TR

06. I8 b o uer & = YRec= o1 vmefHT —u= 8 T=ueT 3ifddrT &
PRI J farre| & ST6HT PRIaTE T g8y SRTaR oed et iR 39
HRIATE! BT guf TR H TEN BN |

07. I8 % ITT U8 U9 ISP ITRITBRT IWIh b IFae &b UTa<
| ra: I8 fIog orgery fokg o fos wfoia &1 &ik Sfd w7 W
SEUUIESTISRET

A SRIh T aft (-

XY : STl TR 131,

g . §7ell TReR 133.

I D IRDR FSH [T b e
cféor AT R 140.

foreRoT onfey 1 ewufer < -

01. 3@ 5,00,000/ - ®H (Ui ARG ©UY ) T2 U&7 7 facia ger § gRT
P TEIT 167014 f&HIH 04.10.2011 So ARIHAT SF, [0S HIHAR §@ feto
T fam |
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02. 3@ 20,00,000/ - R (9 dIRg ®UY) T Uer 7 facitar ger &
GRT 9% T 172694 f&Hi® 09.07.2012 o ARTAT S+ TS HIeHR §&
falo g fh |

TER TRRG : 26.10.2012 § o HHAET #ff Sds PAR T, e, WS I
CONTENTIONS OF THE PETITIONER

3. Learned counsel appearing on behalf of the petitioner has made the

following submissions :

a. The petitioner had purchased the old grant rights for Bungalow
No.132, Survey No.56, British Calvary (B.C.) Lines, Bungalow
Area, Meerut Cantt vide sale deed dated 18.05.2006 executed
by Sri Tejpal Singh Chatrath, Smt. Surjeet Puri and Smt. Kamal
Chaddha who were the recorded holders of occupancy right
with respect to the aforesaid Bungalow. The petitioner entered
into an agreement to sale with Sri Ajay Gupta and Smt. Parul
Gupta on 26.10.2012 for total consideration of Rs.45.00 lacs
out of which the petitioner has accepted Rs.25.00 lacs as
advance payment. Petitioner had applied for registration of the
said agreement to sale on which objections were raised by the

Sub Registrar.

b. There is no provision in the Registration Act, 1908 enabling the
Sub Registrar to deny the registration of any deed, therefore, he
cannot deny registering the agreement to sale in favour of a

third person by the petitioner.

c. The petitioner is in possession of the aforesaid Bungalow and
as per the agreement to sale, the possession will be delivered to
the vendees at the time of execution of the sale deed. As per the
agreement to sale, the time period for execution of the sale deed

has been fixed to be one year.
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The agreement to sale is only with respect to the superstructure
upon the land and there is no agreement to sale with respect to
the land. In fact, the petitioner has admitted in the agreement to
sale that the land is in the ownership of the Central Government
and the agreement to sale does not include the land and as such

agreement to sale has nothing to do with the land.

For the execution of such agreement, no prior permission of the
Cantonment Board is required. However, the Sub Registrar in
view of the circular dated 21.02.2011; circulated on 04.03.2011
has raised objection to the effect that the document presented
cannot be registered in the absence of permission by the

Defence Estate Officer of the Cantonment Board, Meerut.

The aforesaid circular is based upon two Division Bench orders
of this Hon'ble Court which prohibit the execution of a deed
relating to land. There is no prohibition with respect to the
registration of an instrument relating to an agreement to transfer
a superstructure. Hence, none of the documents that form the
basis of the objections are applicable in the facts of the present

casc.

A contract for sale is not transfer and this is evident from the
proviso to Section 54 of the Transfer of Property Act. Hence,
registration of an agreement to transfer does not imply the
transfer of the property or a sale. Under such circumstances, the
instrument presented before the Sub Registrar does not amount
to sale and as such is not barred. In fact, Rules have been
framed under the Cantonment Act, 1924 that are called as
Transfer of Property in Cantonment (Form of Notice and
Manner of giving such Notice) Rules, 1985 which provides that

only upon registration of the transfer of title that notice is



WRIT - C No. - 61072 of 2012

required to be given to the Cantonment Board and not prior to
getting the instrument registered. The registered instrument of
transfer is to be provided to the Cantonment Board along with
notice of transfer. This is evident from perusal of Rule 3 as well

as from perusal of Form-A provided for in the said Rules.

The Sub Registrar cannot refuse to register the agreement to
sale inasmuch as the document becomes compulsorily
registrable as contemplated under Section 17(1A) of the
Registration Act, 1908 (hereinafter referred to as ‘the
Registration Act’), therefore, the Sub Registrar has failed in his
duty to register the instrument and the objections raised by the
respondent no. 3 is dehors the statutory provision contained

under Section 17(1A) of the Registration Act.

The Sub Registrar has misread and misinterpreted the
judgments and orders of this Court, which relate only to transfer
of land. The case of transfer of land is clearly distinguishable
from a case of transfer of super structure inasmuch as the
ownership of the land stands vested in the Central Government
and any transfer of land by a private person without permission
or notice to the Central Government clouds the title of the
Central Government and as such prior permission or notice is
necessary. However, so far as transfer of superstructure is
concerned ownership vests in the person to whom it was
granted and the ownership of the superstructure can be
transferred by a private arrangement. It is for this reason that
Rules have been framed by the Cantonment to give notice of

such transfer after such transfer gets affected.

In the present matter, it is not in dispute that on the demise of

the recorded holder of occupancy rights in the year 1997, the
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legal heirs namely Capt. Tej Pal Singh (son), Mrs. Surjeet Puri
and Mrs. Kanwal Chaddha (Daughters) had moved an
application for mutation which remained pending at the end of
the concerned authorities. Thereafter, when the rights came to
be transferred to the petitioner pursuant to the sale deed dated
18.05.2006, the petitioner had also applied for mutation vide his
letter dated 10.04.2008. It is, therefore, apparent that the onus
casted upon the petitioner was duly discharged by him and
nothing more remained to be done on his part. In such a
situation it does not lie in the mouth of the respondents to allege
that there did not exist any valid title with the petitioner to enter
into an agreement to sell. Such being the situation the
agreement to sell as executed by the petitioner in faovur of Mr.
Ajay Gupta and Mrs. Parul Gupta is in accordance with the
provision of law which holds the field and any inference to the
contrary sought to be made by the Defense Estate Officer is

wholly misconceived.

k. It is not the case of the petitioner that the land is being sold by
him but it is only property standing upon the land which is
sought to be transferred by the petitioner.

CONTENTIONS OF RESPONDENTS

4. Learned counsel appearing on behalf of the respondents has rebutted

the arguments of the petitioners and made the following submissions:

a. The petitioner has not obtained the land in a legal manner as
provided under the law as without prior permission of the
Central Government, no property can be transferred to any
person as is provided under Rule 15 of the Cantonment Land
Administration Rules, 1937 (hereinafter referred to as ‘the

Cantonment Rules, 1937°).
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No property can be transferred without prior permission of the
authority of Cantonment Board/Central Government as per
Rule 15 of the Cantonment Rules, 1937 as well as the Circular
Dated 21.01.2011 issued by Government of Uttar Pradesh and

the decisions of this Court.

The property in question admeasuring 2994.23 sq.mtrs is held
on Old Grant Terms and recorded occupancy holders of the
premises are Major Jaswant Singh Chatrath and Smt. Tirath
Kaur, under the management of Defence Estate Officer Meerut

Circle, Meerut Cantt.

On demise of recorded Holder of Occupancy Rights during
1997 their legal heirs, namely, Capt. Tejpal Singh (son), Mrs
Surjit Puri and Mrs Kanwal Chadha (daughter) had applied for
mutation in their favour but before their names could be
recorded in the General Land Register maintained by Defence
Estate Officer, Meerut, the said legal heirs transferred the
property to Shri Ahmed Ali Khan S/o Arshad Ali Khan by
virtue of sale deed registered on 18.05.2006. Hence, their
request for mutation is also required to be rejected due to
violation of Old Grant Terms. Through a general power of
attorney, Shri. Arshad Ali Khan, Shri Ahmed Ali Khan applied
for mutation of property in his name vide letter dated
16.04.2008, which is still pending and the property still stands
recorded in the General Land Register, Meerut Cantt in the
names of Major Jawant Singh Chatrath and Smt. Tirath Kaur.
However, Shri Ahmed Ali Khan has submitted a registered
admission declaration deed dated 07.10.2008 admitting title of
Govt. over the land and trees standing thereon and also the term
of ‘Old Grant’ under the General Order by the Governor
General in Council, No.179 dated 12.09.1836 (hereinafter
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referred to as ‘the GGO-179 dated 12.09.1836’). As per term of

‘Old Grant’, prior permission for any sale/purchase is needed.

The GGO-179 dated 12.09.1836 deals with grant of land in
cantonments. It is provided that in every such case the property
of the Government could not be sold by the grantee but houses
or other property thereon situated could be transferred subject
to certain restrictions. It further provided that the Government
retained the power to resume the land on giving due notice and
paying the value of such buildings as may have been authorized

to be erected thereon.

Such individuals, currently in possession of the houses, are
merely grantees (licensees) or lessees of land with absolutely no
ownership rights on the land that continues to vest with the
Government and the occupancy holders are permitted to
transfer their occupancy rights or leasehold rights only of the
authorized structures built by them on such Government land
subject to certain terms and conditions which includes prior
permission as per Clause 6 of GGO-179 dated 12.09.1836, in
cases of all Old Grant Properties.

The Delhi High Court in Shital Parshad Jain v. Union of
India and others reported in AIR 1991 Del 253 has held, that
GGO 179 dated 12.09.1836 had statutory force and is an

existing law in force.

The Supreme Court in Chief Executive Officer v. Surendra
Kumar Vakil reported in 1999 (3) SCC 555, has held that the
terms of the grant are statutorily regulated under GGO-179
dated 12.09.1836. Further the Supreme Court in Chitra
Kumari v. Union of India and others reported in (2001)3
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SCC 208 has taken notice that the GGO-179 dated 12.09.1836

1s still in force.

In a Cantonment, covered earlier under the Cantonments Act,
1924 and presently under the Cantonments Act, 2006 and for
properties given on the Old Grant Terms, the rights of
ownership i1s only of the super-structures, which, though
transferred by sale deed, needs to be compulsorily recorded in
the General Land Register as the Holder of Occupancy Rights
in the first instance. Further, it is an admitted fact that the land
within Cantonment is either leased out or held on Old Grant
terms belongs to the Government of India, Ministry of Defence.
As such land tenure within Cantonments is very different from
what is prevalent and commonly understood in Municipal areas.
The difference is explained in detail hereinafter. For
convenience and to arrive at a just/fair conclusion, ALL
LANDS WITHIN CANTONMENTS ARE OWNED BY THE
GOVERNMENT OF INDIA, MINISTRY OF DEFENCE.
Hence, when a property is purchased within a Cantonment only
the superstructure can be bought and sold, the rights of
occupation of land do not automatically get transferred to the
purchaser of the superstructure or house property, thereon. The
sale has to be permitted by the Government of India, Ministry
of Defence prior to the purchase and if all legal/statutory
requirements are fulfilled, as laid down in this connection, then
the Government of India, Ministry of Defence recognizes the

purchaser by mutating his/her name in the GLR.

The municipal areas where private land exists, sale/purchase of
land alongwith the building is a legally tenable transaction.
Thus, there the purchaser becomes owner of both land and

building thereon. But not in the peculiar cases of land within a
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Cantonment where only the superstructure is sold and
purchased. Even this purchase is qualified by the fact that
Government of India, Ministry of Defence should recognize

this as per procedure delineated herein before.

The refusal orders passed by respondent nos.2 and 3 are in
accordance with law and also the order passed by this Court in
writ petition No.12897/2008 followed by the order passed in
writ petition (PIL) No.74227/2010.

As per GGO-179 dated 12.09.1836 Old Grant rights cannot be
purchased/Transferred without obtaining prior approval of
Government of India, Ministry of Defence. It is also stated that
Shri Tejpal Singh Chatrath, Smt. Surjit Puri and Smt. Kamal
Chaddha are till date not the recorded Holder of Occupancy
and the Government has not yet sanctioned mutation in their

favour till date.

This Court in its order dated 28.08.2010 has clearly stated that
"we direct the Sub Registrar (Registration) not to register any
document and not to execute any sale deed/lease deed", without
there being no objection or permission of Defence Estates
Officer. Therefore, the agreement to sell dated 26.10.2012
presented by the petitioner before the Sub Registrar [V Meerut
1s null and void as it is well covered under the legal

terminology/nomenclature used in the said order of this Court.

The agreement to sell any property tantamounts to sale
subsequently as per terms settled in the agreement. So, if the
sale deed or the lease deed cannot be executed or registered by
the Sub Register without obtaining ‘no objection’ or
‘permission’ of the Defence Estates Officer, then the agreement

to sell which is a document prior to sale deed, cannot be
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registered without obtaining No Objection or permission of the
Defence Estates Officer as per direction given by this Court.
Therefore, the agreement to sell cannot be registered by the

respondent No.3.

The superstructure in question is on defence land, and there is
no material on record to demonstrate that the said construction

was made after the permission of the competent authority.

It is submitted that the orders passed by this Court as stated in
preceding paragraphs, apply to the property of the Cantonment
Area even if the land is not sold. The order dated 28.8.2010
directs the Sub Registrar (Registration) not to register any
document and not to execute any sale deed/lease deed of the
land falling within the Cantonment Board. Usually in
Cantonment Areas only superstructure is sold due to the land
belonging to Ministry of Defence. But if the superstructure is
sold without the ‘permission’ or ‘no objection’ of Cantonment
Board then the intention of this Court will be defeated.
Everybody will come with a document not selling the land on
which superstructure stands, as the land is not his and rightfully
he is not entitled to sell it because he has no title on it. In
Cantonment Area only superstructure belongs to private

persons, not the land.

It is submitted that if an agreement to sale is registered without
permission then people will give possession of the property
without getting the sale deed executed due to the want of
permission and the purpose of the transfer will become
effective, thus, the whole intention of the Court's order will be
defeated. This Court in its order dated 28.8.2010 directed non

registeration of any document without prior permission. It is
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also submitted that before this order the registration of sale
deed/lease deed of the properties situated in Cantonment Board
area took place without any permission or no objection by the
Defence Estate Officer of the Cantonment Board. Any
transaction of the cantonment area depends upon the contracts
between the parties and only after registration any liability of
the registering authority is created because in Registration
Department transactions are not chargeable only documents are
chargeable to stamp duty. The parties after registration apply for

Mutation to the Cantonment Board.

ANALYSIS AND CONCLUSION

5. Heard learned counsel appearing on behalf of the parties and perused

the material on record.

6. In this case, the petitioner wants to register an agreement to sale in
respect of a building erected on the land of Cantonment Board to a third
person and the same has been refused by the Sub Registrar mentioning the
decisions of this Court as well as the Circular issued by the Government of
Uttar Pradesh. The Sub Registrar has relied upon the decision of this Court
in Writ Petition No. 12897 of 2008 (Cantonment Board, Varanasi Vs. State
of UP and Others) decided on 28.8.2010. The order is being quoted below:

“By means of this petition, the petitioner has prayed for a writ of
mandamus commanding the State of U.P. through Secretary Institutional
Finance, Sub Registrar (Registration) and the Collector Varanasi not to
register any document pertaining to sale/lease of immovable properties
situated in Cantt. Area, Varanasi without obtaining no objection certificate
from the competent authority of Government of India, Ministry of Defence.
The basis of the writ petition is that the land belongs to the cantonment
board and the fake sale deed/lease deed are being executed and they are
being registered.

From the avernments made in the writ petition, it is clear that the fake sale/
lease deeds were being executed by those persons who were not entitled to
execute the lease deed or sale deed and fake sale deeds were being



7.
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registered in respect of the property belonging to the Ministry of Defence
and after registration of the document, further litigation has to face to the
Defence department for cancellation of the sale deed for getting it declared
void in order to check such execution of fake sale deed/lease deed.

Having regard to the facts and circumstances of the case stated in the writ
petition, we direct the Sub-Registrar ( Registration) not to register any
document and not to execute any sale deed/ lease deed of the land falling
within the Cantonment Board and belonging to the Ministry of defence
without there being no objection or permission by the Defence Estate
Officer of the Cantonment Board Varanasi.

With the above observation, the writ petition is disposed of finally.”

The above order was in respect of Varanasi Cantonment Board. Later

on a PIL was filed being Public Interest Litigation (PIL) No. 74227 of 2010
(Virendra Kumar and Others Vs. State of U.P. and Others), in which

order passed by this Court in Cantonment Board, Varanasi (supra) was

brought to the notice of the Court which was dealing with the said PIL.

Thereafter, the Court issued directions to circulate the decision of

Cantonment Board, Varanasi (Supra) to all the Sub Registrars. The order

dated December 22, 2010 is being quoted below :

8.

“On behalf of respondents 1 to 3, learned Standing Counsel seeks time to
take instructions in the matter.

Our attention has been drawn by the writ petitioners to the order dated
28.8.2010 passed in Writ -C No.12897 of 2008, whereby the Sub-Registrar
(Registration) has been directed not to execute any sale deed/lease deed of
the land falling within the Cantonment Board and belonging to the Ministry
of Defence without there being no objection or permission by the Defence
Estate Officer of the Cantonment Board, Varanasi.

Learned Standing Counsel may seek instructions.

In the meantime, the Secretary, Institutional Finance, Govt. of U.P. is
directed to circulate to all the Sub-Registrars a copy of the order dated
28.8.2010 passed by this Court in Writ-C No.12897 of 2008.

Place the matter on board on 12.01.2011.”

In compliance of the above order, the Government of Uttar Pradesh

vide Circular dated February 2, 2011 circulated the above decision of this

Court. The Circular is being quoted below :



16
WRIT - C No. - 61072 of 2012

oy,
HEIT -523/ TIRE -5-20 11
HY AT
37 afaa,
3T g AT |
dar #,
HeIlAReTF fFa=as

3TY 99T Serrerdg |

FY UF [AGF A5 GTS faadier 21 BReR) 2011

fawr - gt gRye @ HFT H 31 arelt gFIfaIl & fAela gfleeor & GFa=e H]
Hgle T,

3ugeh fawger Re Fifaer H&ar-12897/ 2008 declH=c &3 aRIUTHT FAlH 3olo
I5T T HT H GIRT a9 faaaies 28 3Ed 2010 (STITIIA FeldaT) & Tegd TgT
Gyl

2- 8H ==Y H F3 Ig Peat P A3 §3T & fob Ao 32T SA1FTerT GRT GIRA
3RID G G 3Uleled GARIT aId gu asft FFaf=eia @l Ht 3 e @b
UG 8 HTaeqe TG A9 el &l HY B/

go31qa1T
(74 TER)
37 G |

TEIT / (1) / TIRE -5-20 11 d€ RAip :

gfafalfdr 3usgIfad1eres [Aa=ter arRTorr @ sev=w HI gfd ded Jgurdare
oReT |

Heldedd FITar| 3T &
go

(FY AT)

(37 afra)
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P Helladlerds Ra=ees 307 9cor Selelaic]

FEIT 860/ fafer feaier 04.03.11

3th I Gid HHAET 3 / HeTdh HellR 18T e 3¢ Uael &l 38 3eiieT &
Iy OO fob HTo 3Ta ST §RT GIRA 3169 3T 3fuleled JlArad #xrd|

go HUBAT

Hald AR AA

3GV HEIAXIE4TH A9 (To).
3aX e, Seigreia

Fegyiafefy
9. On being informed about the above circular issued by the Government
of Uttar Pradesh, the Court dealing with the above PIL being Public Interest
Litigation (PIL) No. 74227 of 2010 (Virendra Kumar and Others Vs.
State of U.P. and Others) disposed of the PIL on 3.8.2017. The said order is

being quoted below :

“ Heard learned counsel for the parties.

We need not retain the present writ petition any further, in view of the fact
of that the counsel for the Cantonment Board has informed this Court that
in view of the provisions of Cantonment Land Administration Rules, 1937
specifically Rule 15 no land of the Cantonment can be sold without prior
permission of the Central Government. In the said background, a Division
Bench of this Court vide order dated 22.12.2010 has already issued a
direction to the Secretary, Institution Finance, Govt. of U.P. to direct all
Sub-Registrar within the State of Uttar Pradesh not to register any sale
deed/lease deed in respect of the land falling within the Cantonment Board
and belonging to the Ministry of Defence without no objection or
permission of the Defence Estate Officer of the Cantonment Board,

Varanasi.

We have been informed that such circular has been issued by the State of
Uttar Pradesh.

In view of the aforesaid, no further directions are required to be made.
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This Public Interest Litigation is disposed of.”

10. The Court dealing with the Public Interest Litigation (hereinafter
referred to as ‘the PIL’) has disposed of the PIL being satisfied that the land
of Cantonment Board cannot be sold without prior permission of the Central
Government/Defence Estate Officer as provided under Rule 15 of the
Cantonment Rules, 1937. The fact was in the knowledge of the Court
dealing with the PIL that land falling in the Cantonment Board was situated
in the defence area, and therefore, such land cannot be transferred to
anybody without having prior permission of the authority mentioned in the
Rules, 1937 as it may cause security issues to the defence establishment as
well as to the Nation. Rule 15 of the Cantonment Rules, 1937 is quoted

below :

“5. Sale of land Prohibited-The sale of land for any purpose without the
definite orders of the Central Government is prohibited.”

11. The Sub Registrar is under obligation to abide by the order of this
Court and the Circular issued by the State Government in light of the
decisions of this Court and therefore, as there is no provision in the
Registration Act, the Sub Registrar has rightly refused to register the deed of

agreement to sale.

12.  The submission of the petitioner that the agreement to sale is only
with respect to the superstructure upon the land and there is no agreement to
sale with respect to the land cannot sustain as the superstructure in question
is on defence land and it cannot be treated as a separate entity. Rule 2(c) of
the Cantonment Rules, 1937 defines ‘building site’ which includes open
ground or courtyard enclosed by, or adjacent to the building erected
thereupon. Therefore, the building also includes the land which belongs to

the Cantonment Board. Rule 2(c) is delineated below:

“(2¢) - “building site” means a portion of land held or intended to be held
for building purposes, whether any building be erected thereon or not, and
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includes the open ground or courtyard enclosed by, or adjacent to, any
building erected thereupon,”

The GGO-179 dated 12.09.1836 provides that the property of the

Government could not be sold by the grantee but houses or other property

thereon situated could be transferred subject to certain restrictions. The

relevant provisions of the General Order are being quoted below :

“6. Conditions of occupancy- No ground will be granted except on the
following conditions, which are to be subscribed by every grantee as well
as by those to whom his grant may subsequently be transferred.:-

Ist. Resumption of land- The Government to retain the power of
resumption at any time on giving one month's notice and paying the value
of such buildings as may have been authorised to be erected.

2nd. Land belongs to Government. Land cannot be sold by grantee. Trans
fer of houses between military officers-The ground, being in every case the
property of Government, can not be sold by the grantee, but houses or
other property thereon situated may be transferred by one Military or
Medical Officer to another without restriction except in the case of reliefs,
when, if required, the terms of sale or transfer are to be adjusted by a
Committee of Arbitration.

3rd. Arbitration in case of transfer on relief. Transfer of house to civilian-
If the ground has been built upon, the buildings are not to be disposed of to
any person, of whatever description, who does not belong to the army, until
the consent of the Officer Commanding the Station shall have been
previously obtained under his hand.

4th. Transfer to native- When it is proposed, wide consent of the General
Officer, to transfer possession to a native, should the value of the house,
buildings or property to be so transferred exceed Rs. 5000, the sale must
not be effected until the sanction of Government shall have been obtained
through His Excellency the Commander-in-Chief.

7. Power to require owner to let house to Military Officer-The owner of
any house in a military cantonment not occupied by a person belonging to
the army on duty at the station, or by a person in the service of Government
directed or authorised by Government to reside therein, may be required to
rent the same to any military officer belonging to the station who may
require it to reside la, if the Officer Commanding the Station is satisfied
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that there is no other suitable house available with due regard to the rank
of the claimant and to the duties he may have to perform.

Vacation of house on sale to another military officer-In every such case,
however, if the owner shall have formally intimated to the officer who has
so obtained the house his desire to sell rather than let it, and the offer have
not been accepted, the officer shall at any time be required to vacate it
within a week of his receiving notice, through the Brigade Major or Station
Staff Officer, that the house has been sold, with the consent of the
Commanding Olfficer of the Station, to another military officer on duty at
the station who requires it for his own residence.

Commiittee of Arbitration.- The rent to be paid in such cases, or the price to
be paid for the house when the claimant accedes to the owner's Committee
of Arbitration-The rent to be paid in such cases, or the agreeing as to the
amount, by a Committee of Arbitration constituted as follows.]

[G.O. No. 1001, dated 3-12-1864]"

14.  As already held the property for which agreement to sale is to be
executed falls within the ambit of land, therefore, the above GGO-179 dated
12.09.1836 would apply to the facts of this case which does not permit the

grantee to sell the land.

15.  Although the petitioner has submitted that he is not executing any sale
deed, but only an agreement to sale by way of a registered deed, yet under
the law, the petitioner cannot transfer any land without the prior permission
of the authority of the Central Government. Thus, in the present case, the
petitioner has attempted to do indirectly what he cannot do directly in a
colourable manner. Moreover, the petitioner has not been able to show as to
how he has obtained the property of the Cantonment Board, that is, whether
he has taken prior permission of the authority concerned before taking
possession of that very land through any person or the Cantonment Board.
The legal principle quando aliquid prohibetur ex directo, prohibetur et per
obliguum that when the law prohibits a particular act, it equally prohibits all
indirect means of achieving the same result would be applicable and the
petitioner cannot be allowed to use a circuitous route to achieve what is

prohibited in law.
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16. In every agreement to sale, certain conditions are stipulated, and upon
fulfillment of those conditions, the vendor is bound to transfer the property
personally. In the event of the vendor’s death, it i1s open to the vendee to
initiate proceedings under Section 53A of the Transfer of Property Act for
part performance. In such a case, the Court may either direct the legal
representatives of the vendor to execute the sale deed, or it may itself direct
the Sub Registrar to execute the transfer deed in favour of the vendee.

Section 53 A of the Transfer of Property Act is quoted below:-

“53A. Part performance.—Where any person contracts to transfer for
consideration any immoveable property by writing signed by him or on his
behalf from which the terms necessary to constitute the transfer can be
ascertained with reasonable certainty:

and the transferee has, in part performance of the contract, taken
possession of the property or any part thereof, or the transferee, being
already in possession, continues in possession in part performance of the
contract and has done some act in furtherance of the contract,

and the transferee has performed or is willing to perform his part of
the contract,

then, notwithstanding that where there is an instrument of transfer,
that the transfer has not been completed in the manner prescribed therefor
by the law for the time being in force, the transferor or any person claiming
under him shall be debarred from enforcing against the transferee and
persons claiming under him any right in respect of the property of which
the transferee has taken or continued in possession, other than a right
expressly provided by the terms of the contract:

Provided that nothing in this section shall affect the rights of a
transferee for consideration who has no notice of the contract or of the part
performance thereof.”

17.  Therefore, the petitioner by colourable methods has tried to transfer
the property to the third party which he cannot do. An agreement which, in
substance, transfers possession, consideration, and incidents of ownership
without prior NOC, is a colourable action, void ab initio, and unenforceable

under Section 23 of the Contract Act.
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18. Moreover, and importantly, the petitioner has neither challenged the
vires of the Government Order as well as the Rules nor the order/judgment
passed by this Court in the PIL wherein it has been provided that before
transferring the property, prior permission is required to be obtained from

the competent authority.

19.  The petitioner has simpliciter assailed the refusal order passed by the
Sub Registrar refusing to register the agreement to sale which was done in
light of the circular issued by the State Government in light of the decisions
of this Court. Moreover, the refusal order of the Sub Registrar is appealable
under Section 72 of the Registration Act.

20. As per Section 72 of the Registration Act, if any order is passed by
Sub Registrar refusing registration of any document, the same is appealable
before the Registrar (the ADM (F/R)). Sections 72 and 73 of the Registrar

Act, are quoted below :

“72. Appeal to Registrar from orders of Sub-Registrar refusing
registration on ground other than denial of execution.-(1) Except where
the refusal is made on the ground of denial of execution, an appeal shall lie
against an order of a Sub-Registrar refusing to admit a document to
registration (whether the registration of such document is compulsory or
optional) to the Registrar to whom such Sub-Registrar is subordinate, if
presented to such Registrar within thirty days from the date of the order;
and the Registrar may reverse or alter such order.

(2) If the order of the Registrar directs the document to be registered and
the document is duly presented for registration within thirty days after the
making of such order, the Sub-Registrar shall obey the same, and thereupon
shall, so far as may be practicable, follow the procedure prescribed in
sections 58, 59 and 60, and such registration shall take effect as if the
document had been registered when it was first duly presented for
registration.”

73. Application to Registrar where Sub-Registrar refuses to register on
ground of denial of execution.-(1) When a Sub-Registrar has refused to
register a document on the ground that any person by whom it purports to
be executed, or his representative or assign, denies its execution, any
person claiming under such document, or his representative, assign or
agent authorised as aforesaid, may, within thirty days after the making of
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the order of refusal, apply to the Registrar to whom such Sub-Registrar is
subordinate in order to establish his right to have the document registered.

(2) Such application shall be in writing and shall be accompanied by a
copy of the reasons recorded under section 71, and the statements in the
application shall be verified by the applicant in manner required by law for
the verification of plaints.”

21. Furthermore, in case the Registrar (ADM F/R) refuses to order the
document to be registered, a suit can be instituted in a Civil Court under

Section 77 of the Registration Act, which is delineated below :

(1) Where the Registrar refuses to order the document to be registered, under
section 72 or a decree section 76, any person claiming under such document, or
his representative, assign or agent, may, within thirty days after the making of the
order of refusal, institute in the Civil Court, within the local limits of whose
original jurisdiction is situate the office in which the document is sought to be
registered, a suit for a decree directing the document to be registered in such
office if it be duly presented for registration within thirty days after the passing of
such decree.

(2) The provisions contained in sub-sections(2) and (3) of section 75 shall,
mutatis mutandis, apply to all documents presented for registration in accordance
with any such decree, and, notwithstanding anything contained in this Act, the
documents shall be receivable in evidence in such suit.

22. The decision relied upon by the learned counsel on behalf of the
petitioner in Nirbhay Kr. Shahabadi and another vs. State of Jharkhand
and others, MANU/JH/15012013 does not apply to the facts and
circumstances of the case as the same was not in respect of land within the
jurisdiction of the Cantonment Board. Ergo, this judgment will not come to

the aid of the petitioner.

23. If any order is passed by this Court directing that without prior
permission of the authorities no sale deed would be executed, the authorities
within the State are bound to follow the same as the decisions of this Court
operates as the law of the land within the State in view of Articles 215 and
226 of the Constitution of India and in respect of the land belonging to the
Cantonment Board, no land can be sold without prior permission of the

Central Government or the authority concerned as required under the law. It
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is further observed that the definition of ‘building site’ includes open ground

or courtyard enclosed by, or adjacent to, any building erected thereupon.

24. The law mandates that any person before transferring any property is
required to take prior permission from the competent authority. It is still
open for the petitioner to first obtain the permission from the concerned
authority and thereafter transfer the property either by way of agreement to
sale which would culminate into a sale deed after fulfilling the conditions
mentioned in the agreement to sale. There is no bar for moving an
application for obtaining permission from the competent authority and if
there is a refusal order in granting permission, it is still open for the
petitioner to challenge the order passed by the authorities under Rule 15 of

the Cantonment Rules, 1937 for granting permission.

25. The maxim nemo dat quod non habet signifies that no one can
convey a better title to property than what he himself possesses; in other
words, a transferor cannot pass ownership rights which he does not legally
own. This principle safeguards true ownership and prevents unlawful

enrichment of a transferee at the expense of the rightful owner.

26. In the present case, the petitioner has tried to transfer the property in
question in a colourable method which he could not do directly. Moreover,
the petitioner has failed to provide proof as to how he has obtained the
property of the Cantonment Board, that is, whether he has taken prior
permission of the authority concerned before taking possession of that very
land through any person or the Cantonment Board as till date the name of

the petitioner has not been entered into the records of the Cantonment Board.

27. The Sub Registrar has refused to register the agreement to sale deed,
which is in the preceding step to a sale deed of the house as well as the land
attached to the building. The above rejection is on the basis of the
Government order as well as judgment and order passed by this Court

directing that the property belonging to the Cantonment Board shall not be
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registered by the Sub Registrar until and unless prior permission is obtained
from the concerned authority. The order of the Government has obviously
been passed keeping in mind national interest and the security threat to the
assets of the army and to the army personnel staying in the cantonment area.
Furthermore, the Sub Registrar has refused to register the agreement to sell
and against the said order, there is a provision under Section 72 of the
Registration Act to file an appeal and thereafter there is a provision to
challenge the order of appeal under Section 77 of the Registration Act by
filing a suit. Therefore, the petitioner is directed to avail the appropriate

remedy, if he desires to do so.

28. In light of the reasons above mentioned, we are of the view that the
writ petition filed by the petitioner is not maintainable and is accordingly

dismissed. There shall be no order as to costs.

25.09.2025
DKS

(Praveen Kumar Giri, J.)

[ agree

(Shekhar B. Saraf, J.)

DEEPAK KUMAR SRIVASTWA
High Court of Judicature at Allahabad
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