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Hon'ble Ajay Bhanot,J.

1. The judgment is being structured in the following

conceptual framework to facilitate the discussion:

I |Introduction
I(A) |Relief Sought
I(B) Issues arising for consideration
I |Submissions from the Bar
III |Constitution and Appointments to Government
Post/Services
v Appointments on compassionate grounds
IV(A) | General Principles
IV(B) |Case Laws
V  [Statutory/Legal Framework
V(A) |Rule 5 of the Dying in Harness Rules,
1999 : Scope
V(B) Government Orders dated 04.09.2000
& 15.02.2013
VI | Constitutional and Statutory Setting
VI(A) |Children: Constitutional Rights, Duty
of State and Role of Courts
VI(B) |Article 21A of the Constitution of India
& the Right of Children to Free and
Compulsory Education Act, 2009
VI(C) |Role of Teachers
VI(D) |Teachers and realization of Article 21A
of the Constitution of India
VII |Interplay of Constitutional Law, Statutory Provisions
and Government Orders
VII(A) |Article 21A of the Constitution of
India, the Right of Children to Free
and Compulsory Education Act, 2009
and the Government Orders dated
04.09.2000 and 15.02.2013




VII(B)

Competing claims for appointment as
teachers on compassionate grounds and
rights of children to education

VII(C)

Rule 5 of the Dying in Harness Rules,
1999, Government Orders dated
04.09.2000 and 15.02.2013 and Articles
14 and 16 of the Constitution of India

VIII
VIII(A) | Abuse of Compassionate Appointments
VIII(B) |Sanjeev Kumar Dubey v. District
Inspector of  Schools, Etawah':
Relevance
VIII(C) |Suo moto consideration of vires by
Courts
IX |Conclusions and Directions
X | Appendix

I. Introduction :

(A). Relief Sought:

2. The prayer made in the instant writ petition is to

mandamus the respondents to appoint the petitioner as

Assistant Teacher on compassionate grounds. The

claim for appointment as Assistant Teacher on

compassionate grounds has been made by the petitioner

on the footing of the Government Orders dated

04.09.2000 and 15.02.2013.

3. The same prayer has been made in the companion

writ petitions. All the writ petitions are being decided

together since common questions of law arise for

consideration therein.
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I(B). The issues arising for consideration:

4. The following questions arise for consideration:

A) Whether the prayer of mandamus for appointing the
petitioner as a teacher on the footing of the Government

Orders dated 04.09.2000 and 15.02.2013 will enforce the

Constitution and law or will be in the teeth of the same?

B) Whether the aforesaid Government Orders dated
04.09.2000 and 15.02.2013 are in consonance with
Articles 14, 16 of the Constitution of India and the
fundamental right to education vested in children by
virtue of Article 21A of the Constitution of India and the
rights conferred upon children by the Right of Children
to Free and Compulsory Education Act, 2009
(hereinafter referred to as ‘Right to Education Act,

2009)?

C) Whether the Government Orders dated 04.09.2000
and 15.02.2013 are consistent with the Rule 5 of the
Uttar Pradesh Recruitment of Dependants of
Government Servants Dying in Harness (Fifth

Amendment) Rules, 1999 (hereinafter referred to as

‘Dying in Harness Rules, 1999°%)?
I1. Submissions from the Bar:

5. Shri Indra Raj Singh, learned counsel, Shri Som Veer,

learned counsel, Shri Siddharth Khare, learned counsel,

2 Uttar Pradesh Recruitment of Dependants of Government Servants Dying in Harness Rules, 1974
amended as Uttar Pradesh Recruitment of Dependants of Government Servants Dying In Harness
(Fifth Amendment) Rules, 1999, dated Lucknow, January 20, 1999
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and Shri Aditya Yadav, learned counsel for the respective

petitioners have made the following submissions:

(I) The petitioner is entitled for appointment as Assistant
Teacher in a Primary School on compassionate grounds
in light of the Government Orders dated 04.09.2000 and
15.02.2013.

(I) The aforesaid  Government Orders relate to
compassionate appointments which are an exception to
the general mode of appointments to public posts. Hence
the Government Orders dated 04.09.2000 and
15.02.2013 are not liable to examination on the
touchstone of Articles 14, 16 and 21-A of the

Constitution of India.

(ITT) In the alternative, the said Government Orders are
not violative of Articles 14, 16 and 21-A of the
Constitution of India, and do not transgress the
provisions of Rule 5 of the Dying in Harness Rules,

1999.

(IV) The petitioner possesses minimum eligibility
qualifications for appointment as Assistant Teacher on
compassionate grounds under the said Government
Orders. A mandamus is liable to be issued to implement
the rights of petitioner under the said Government

Orders dated 04.09.2000 and 15.02.2013.

6. Shri Kunal Ravi Singh, learned Chief Standing
Counsel assisted by Shri Subhranshu Shekhar, learned
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Additional Chief Standing Counsel for the respondent-

State have made the following submissions:

(i) The rules of appointment on compassionate grounds
are made only for the welfare of employees and are an
exception to the general mode of appointment to public
post. The Government Orders dated 04.09.2000 and
15.02.2013 are not amenable for testing on the anvil of

Article 21-A of the Constitution.

(ii) In the alternative, it is submitted that the said
Government Orders do not contravene the provisions of

Articles 14, 16 and Article 21-A of the Constitution.

(iii) The said Government Orders only supplement the
scheme of Rule 5 of the Dying in Harness Rules, 1999
and the two provisions can be harmoniously

implemented.

(iv). Competitive merit of candidates is not examined in
the process of making appointments on compassionate
grounds. However, all candidates have to possess the
minimum eligibility qualifications. Satisfaction of
eligibility criteria itself is an index of merit. No further
exercise to determine the merit is required in cases of

appointment on compassionate grounds.

(v) The case of the petitioner for appointment on
compassionate grounds is liable to be determined in the

first instance in particular facts of each case by the
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competent authority as per the Government Orders dated

04.09.2000 and 15.02.2013.

7. The above arguments have been adopted by Shri Ajeet
Singh, learned counsel, Shri Bipin Bihari Pandey,
learned counsel, Shri Gaurav Bishan, learned counsel,
Shri Krishna Kumar Chand, learned counsel, Shri
Devesh Vikram, learned counsel, for the respective

respondent-Basic Shiksha Adhikaris.

8. Shri Kunal Shah, learned amicus curiae and Shri
Abhinav Mehrotra, learned amicus curiae have made the

following submissions:

(@) The Government Orders dated 04.09.2000 and
15.02.2013 are liable to stand the test of Articles 14, 16
and 21-A of the Constitution against the same for their
validity.

(b) The Government Orders dated 04.09.2000 and
15.02.2013 violate Articles 14, 16 and the fundamental
right to education vested in children under Article 21-A of
the Constitution of India, and the statutory rights conferred

upon children under the Right to Education Act, 2009.

(c). The procedure adopted for appointment of teachers on
compassionate grounds under the Government Orders
dated 04.09.2000 and 15.02.2013 does not test merits of
the candidate.

(d). The right of children to quality education can only be
realized if most meritorious candidates from open market

are appointed as teachers.
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(e). The Government Orders dated 04.09.2000 and
15.02.2013 are incompatible with Rule 5 of the Dying in
Harness Rules, 1999.

(f). The Government Orders dated 04.09.2000 and
15.02.2013 are ultra vires Articles 14, 16 and 21-A of the

Constitution.

III. Constitution and Appointments to Government
Post/Services:

9. The Constitution of India contains copious provisions
for appointment to government posts/services. Some of
the provisions which can be referenced are: Article 14 of
the Constitution is the equality clause in the
Constitution, Article 15 of the Constitution proscribes
discrimination and enables special provisions for
socially and economically backward classes and
scheduled castes. Article 16 of the Constitution provides
for the recruitment to posts in government services and
enables reservations for certain classes including SCs,
STs and OBCs. Article 309 of the Constitution vests the

State with powers to frame service Rules.

10. Constitutional law renderings of the aforesaid
provisions hold that the recruitment to government
services and posts should be made through a transparent
and open process. Recruitment processes under the
Constitution for appointment to government posts prise
out the best talent to serve the country by enabling
widest possible participation of eligible citizens, and

selection based on competitive merit. The Constitutional
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scheme ensures equality in opportunity to participate in
the selection process, provides for representation of
various categories of backward classes and scheduled
castes and scheduled tribes in government services, and

maintains the ascendancy of merit in appointments.

11. Appointments made in pursuance of said recruitment
processes ensure an efficient administration which is
leavened with social justice and solely geared to service
of the citizenry. The recruitment processes undertaken in
adherence to Constitutional norms aid the transition of a
nation riven with disparities to a republic defined by an

egalitarian order.

IV. Appointments on compassionate grounds:
(A). General Principles:

12. The process of appointments on compassionate
grounds is a departure and an exception to the public
process of appointments as stipulated in the Constitution.
Compassionate appointments reflect the commitment of
the State as a model employer to the welfare of its

employees.

13. The sole purpose of compassionate ground
appointments is to provide immediate financial succour
to a family of the deceased government employee which
faces sudden financial destitution after the death of the
earning member. The  compassionate  ground

appointments are not intended to confer lasting social
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status. The appointments on compassionate grounds
have passed the test of constitutionality by a slender

margin and on the above grounds alone.

14. Appointments on compassionate grounds give a
sheltered entry to the dependants of a deceased
employee into government service without the rigors of
an open selection procedure. The competitive merit of
candidates is of no relevance since the appointments are
made without adopting the public selection procedure.
Norms of recruitment are completely relaxed for
appointment on compassionate grounds. However the
law requires the applicants to possess minimum

qualifications for the posts.

15. Considering the aforesaid limitations of
compassionate ground appointments, it has been held by
good authority that there is no vested right to an
appointment on compassionate grounds. Further, the
right to compassionate ground appointment is derived
only from specific provisions in this regard and the same
have to be strictly adhered to. An unduly liberal view
while interpreting the aforesaid rules may make the
appointments vulnerable to reproach by the equality

clause of the Constitution.

16. Unlimited appointments on compassionate grounds
made without examination of relevant factors as per law
or in the teeth of holdings of Constitutional Courts in

point will “shear the cloak of legality” from these



11

appointments and will reduce the said appointments to a
class of hereditary appointments. Under the
constitutional scheme of Articles 14 and 16 of the
Constitution appointments to government posts have to
be achieved by merit and not acquired by inheritance.
Constitutional law  holdings have disapproved
conversion of compassionate appointments into a source

of recruitment.
IV(B). Case Laws:

17. The narrative has the benefit of cases in point. The
purpose of appointment on compassionate grounds was
explained by the Supreme Court in Umesh Kumar Nagpal
v. State of Haryana®. Jurisprudential rationale laid down in
Umesh Kumar Nagpal (supra) is the locus classicus which
provides the sole rationale for compassionate

appointments:

“2. The question relates to the considerations which should guide
while giving appointment in public services on compassionate
ground. It appears that there has been a good deal of obfuscation on
the issue. As a rule, appointments in the public services should be
made strictly on the basis of open invitation of applications and
merit. No other mode of appointment nor any other consideration is
permissible. Neither the Governments nor the public authorities are
at liberty to follow any other procedure or relax the qualifications
laid down by the rules for the post. However, to this general rule
which is to be followed strictly in every case, there are some
exceptions carved out in the interests of justice and to meet certain
contingencies. One such exception is in favour of the dependants of
an employee dying in harness and leaving his family in penury and
without any means of livelihood. In such cases, out of pure
humanitarian consideration taking into consideration the fact that
unless some source of livelihood is provided, the family would not
be able to make both ends meet, a provision is made in the rules to
provide gainful employment to one of the dependants of the

3 (1994) 4 SCC 138
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deceased who may be eligible for such employment. The whole
object of granting compassionate employment is thus to enable the
family to tide over the sudden crisis. The object is not to give a
member of such family a post much less a post for post held by the
deceased. What is further, mere death of an employee in harness
does not entitle his family to such source of livelihood. The
Government or the public authority concerned has to examine the
financial condition of the family of the deceased, and it is only if it is
satisfied, that but for the provision of employment, the family will
not be able to meet the crisis that a job is to be offered to the eligible
member of the family. The posts in Classes III and IV are the lowest
posts in non-manual and manual categories and hence they alone can
be offered on compassionate grounds, the object being to relieve the
family, of the financial destitution and to help it get over the
emergency. The provision of employment in such lowest posts by
making an exception to the rule is justifiable and valid since it is not
discriminatory. The favourable treatment given to such dependant of
the deceased employee in such posts has a rational nexus with the
object sought to be achieved, viz., relief against destitution. No other
posts are expected or required to be given by the public authorities
for the purpose. It must be remembered in this connection that as
against the destitute family of the deceased there are millions of
other families which are equally, if not more destitute. The exception
to the rule made in favour of the family of the deceased employee is
in consideration of the services rendered by him and the legitimate
expectations, and the change in the status and affairs, of the family
engendered by the erstwhile employment which are suddenly
upturned.”

18. The same propositions were expounded by the
Supreme Court in Director of Education (Secondary) v.

Pushpendra Kumar*:

"8. The object underlying a provision for grant of compassionate
employment is to enable the family of the deceased employee to tide
over the sudden crisis resulting due to death of the bread-earner
which has left the family in penury and without any means of
livelihood. Out of pure humanitarian consideration and having
regard to the fact that unless some source of livelihood is provided,
the family would not be able to make both ends meet, a provision is
made for giving gainful appointment to one of the dependants of the
deceased who may be eligible for such appointment. Such a
provision makes a departure from the general provisions providing
for appointment on the post by following a particular procedure.
Since such a provision enables appointment being made without
following the said procedure, it is in the nature of an exception to the

4 (1998) 5 SCC 192
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general provisions. An exception cannot subsume the main provision
to which it is an exception and thereby nullify the main provision by
taking away completely the right conferred by the main provision.
Care has, therefore, to be taken that a provision for grant of
compassionate employment, which is in the nature of an exception to
the general provisions, does not unduly interfere with the right of
other persons who are eligible for appointment to seek employment
against the post which would have been available to them, but for the
provision enabling appointment being made on compassionate
grounds of the dependant of a deceased employee......”

19. A Full Bench of this Court in Shiv Kumar Dubey and
others v. State of U.P. and others® set forth the law as

under:;

“31. We now proceed to formulate the principles which must govern
compassionate appointment in pursuance of Dying in Harness Rules:
(i) A provision for compassionate appointment is an exception to the
principle that there must be an equality of opportunity in matters of
public employment. The exception to be constitutionally valid has to
be carefully structured and implemented in order to confine
compassionate appointment to only those situations which subserve
the basic object and purpose which is sought to be achieved;

(ii) There is no general or vested right to compassionate
appointment. Compassionate appointment can be claimed only
where a scheme or rules provide for such appointment. Where such a
provision is made in an administrative scheme or statutory rules,
compassionate appointment must fall strictly within the scheme or,
as the case may be, the rules;

(iii) The object and purpose of providing compassionate
appointment is to enable the dependent members of the family of a
deceased employee to tide over the immediate financial crisis caused
by the death of the bread-earner;

(iv) In determining as to whether the family is in financial crisis, all
relevant aspects must be borne in mind including the income of the
family; its liabilities, the terminal benefits received by the family;
the age, dependency and marital status of its members, together with
the income from any other sources of employment;

(v) Where a long lapse of time has occurred since the date of death
of the deceased employee, the sense of immediacy for seeking
compassionate appointment would cease to exist and this would be a
relevant circumstance which must weigh with the authorities in
determining as to whether a case for the grant of compassionate
appointment has been made out;

5 2014 SCC OnLine All 16214
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(vi) Rule 5 mandates that ordinarily, an application for
compassionate appointment must be made within five years of the
date of death of the deceased employee. The power conferred by the
first proviso is a discretion to relax the period in a case of undue
hardship and for dealing with the case in a just and equitable
manner;

(vii) The burden lies on the applicant, where there is a delay in
making an application within the period of five years to establish a
case on the basis of reasons and a justification supported by
documentary and other evidence. It is for the State Government after
considering all the facts to take an appropriate decision. The power
to relax is in the nature of an exception and is conditioned by the
existence of objective considerations to the satisfaction of the
government;

(viii) Provisions for the grant of compassionate appointment do not
constitute a reservation of a post in favour of a member of the family
of the deceased employee. Hence, there is no general right which
can be asserted to the effect that a member of the family who was a
minor at the time of death would be entitled to claim compassionate
appointment upon attaining majority. Where the rules provide for a
period of time within which an application has to be made, the
operation of the rule is not suspended during the minority of a
member of the family.”

20. This Court in Ashish Yadav v. Managing Director, U.P.
State Road Transport Corporation and 2 others® discussing
the purpose of compassionate appointment held as

under:

“10. ....The sole justification to make compassionate ground
appointments is that the dependants of the deceased employee face
unforeseen financial destitution after the death of the latter and need
urgent succour. Compassionate appointments are provided to the
family to immediately tide over the sudden financial crisis so caused
by the death of the employee. This feature alone constituted the kin
of a deceased employee into one class and on this sole footing the
rationale of compassionate ground appointments was justified by
Constitutional Courts.

15. The purpose of grant of compassionate ground appointments can
be subserved and their constitutionality can be saved only by strict
compliance of the rules governing the grant of compassionate ground
appointments.”

6 2025 SCC OnLine All 1266
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21. There is consensus among Constitutional Courts in
the country on the issue of compassionate appointments.
The Calcutta High Court in Ipsita Chakrabarti v. State of
West Bengal’ summarized the aforesaid key principles
which guide appointments on compassionate grounds by
holding :

“10. After going through the judgments passed by the Supreme Court
on the issue of compassionate appointment, the following principles
emerge:-

(a) Appointment on compassionate grounds is an exception craved
out to the general rule that recruitment to public services is to be
made in a transparent and accountable manner providing opportunity
to all eligible persons to compete and participate in the selection
process.

(b) The right of a dependent of an employee who died in harness for
compassionate appointment is based on the scheme, executive
instructions, rules etc. framed by the employer and there is no right
to claim compassionate appointment on any other ground apart from
the above scheme conferred by the employer.

(c) Appointment on compassionate ground is given only for meeting
the immediate hardship which is faced by the family by reason of the
death of the bread earner. When an appointment is made on
compassionate ground it should be kept confined only to the purpose
it seems to achieve, the idea being not to provide for endless
compassion.

(d) Compassionate appointment has to be exercised only in
warranting situations and circumstances existing in granting
appointment and guiding factors should be financial condition of the
family.”

22. The paramount importance for granting equal
opportunity to all aspirants under the constitutional
scheme for government appointments and the exception
created by the concept of appointments on
compassionate grounds was reiterated by the Supreme

Court in N.C. Santhosh v. State of Karnataka and others®.

7 (2018)2 CAL LT 177 (HC)
8  (2020) 7 SCC 617
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Santhosh (supra) while citing the cases in point

reaffirmed that such appointments did not create any

vested right and also held that adherence to the criteria

for such appointments is a mandatory requirement in

law:

“13. It is well settled that for all the government vacancies equal
opportunity should be provided to all aspirants as is mandated under
Articles 14 and 16 of the Constitution. However, appointment on
compassionate ground offered to a dependant of a deceased
employee is an exception to the said norms. In SAIL v. Madhusudan
Das [SAIL v. Madhusudan Das, (2008) 15 SCC 560 : (2009) 2 SCC
(L&S) 378] it was remarked accordingly that compassionate
appointment is a concession and not a right and the criteria laid
down in the Rules must be satisfied by all aspirants.

14. This Court in SBI v Raj Kumar [SBI v. Raj Kumar, (2010) 11
SCC 661 : (2011) 1 SCC (L&S) 150] while reiterating that no
aspirant has a vested right to claim compassionate appointment,
declared that the norms that are in force, when the application is
actually considered, will be applicable. The employer's right to
modify the scheme depending on its policies was recognised in this
judgment. Similarly, in MGB Gramin Bank v. Chakrawarti Singh
[MGB Gramin Bank v. Chakrawarti Singh, (2014) 13 SCC 583 :
(2015) 1 SCC (L&S) 442] this Court reiterated that compassionate
appointment has to be considered in accordance with the prevalent
scheme and no aspirant can claim that his case should be considered
as per the scheme existing on the date of death of the government
employee.

17. The above discussion suggest that the view taken in Canara
Bank v. M. Mahesh Kumar [Canara Bank v. M. Mahesh Kumar,
(2015) 7 SCC 412 : (2015) 2 SCC (L&S) 539] is to be reconciled
with the contrary view of the coordinate Bench, in the two earlier
judgments. Therefore, notwithstanding the strong reliance placed by
the appellant's counsel on Canara Bank v.M. Mahesh Kumar
[Canara Bank v. M. Mahesh Kumar, (2015) 7 SCC 412 : (2015) 2
SCC (L&S) 539] as also the opinion of the learned Single Judge of
the Karnataka High Court in Uday Krishna Naik v. State of
Karnataka [Uday Krishna Naik v. State of Karnataka, 1999 SCC
OnLine Kar 209 : ILR 1999 Kar 2648] , it can not be said that the
appellant's claim should be considered under the unamended
provisions of the Rules prevailing on the date of death of the
government employee.

18. In the most recent judgment in State of H.P. v. Shashi Kumar
[State of H.P. v. Shashi Kumar, (2019) 3 SCC 653 : (2019) 1 SCC
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(L&S) 542] the earlier decisions governing the principles of
compassionate appointment were discussed and analysed. Speaking
for the Bench, Dr D.Y. Chandrachud, J. reiterated that appointment
to any public post in the service of the State has to be made on the
basis of principles in accord with Articles 14 and 16 of the
Constitution and compassionate appointment is an exception to the
general rule. The dependants of a deceased government employee
are made eligible by virtue of the policy on compassionate
appointment and they must fulfil the norms laid down by the State's
policy.”

23. Absence of a vested right, mandate of the

constitutional scheme of recruitment and the need to

strictly adhere to the rules governing the grant of

appointment on compassionate grounds was also

emphasized by the Supreme Court in the Director of

Treasuries in Karnataka and another v. Somyashree’ :

“7. While considering the submissions made on behalf of the rival
parties a recent decision of this Court in the case of N.C. Santhosh
(Supra) on the appointment on compassionate ground is required to
be referred to. After considering catena of decisions of this Court on
appointment on compassionate grounds it is observed and held that
appointment to any public post in the service of the State has to be
made on the 10 basis of principles in accordance with Articles 14
and 16 of the Constitution of India and the compassionate
appointment is an exception to the general rule. It is further observed
that the dependent of the deceased Government employee are made
eligible by virtue of the policy on compassionate appointment and
they must fulfill the norms laid down by the State’s policy. It is
further observed and held that the norms prevailing on the date of
the consideration of the application should be the basis for
consideration of claim of compassionate appointment. A dependent
of a government employee, in the absence of any vested right
accruing on the death of the government employee, can only demand
consideration of his/her application. It is further observed he/she is,
however, entitled to seek consideration in accordance with the norms
as applicable on the day of death of the Government employee. The
law laid down by this Court in the aforesaid decision on grant of
appointment on compassionate ground can be summarized as under:

(i) that the compassionate appointment is an exception to the general
rule;

9

(2021) 12 SCC 20
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(ii) that no aspirant has a right to compassionate appointment;

(iii) the appointment to any public post in the service of the State
has to be made on the basis of the principle in accordance
with Articles 14 and 16 of the Constitution of India;

(iv) appointment on compassionate ground can be made only on
fulfilling the norms laid down by the State’s policy and/or
satisfaction of the eligibility criteria as per the policy;

(v) the norms prevailing on the date of the consideration of the
application should be the basis for consideration of claim for
compassionate appointment.”

24. The purpose and limitations of appointments on
compassionate grounds including the need to avoid
conferring  benefits  merely on  sympathetic
considerations alone were reiterated by the Supreme
Court in State of Haryana and another v. Ankur Gupta®. In
Ankur Gupta (supra) it was clearly observed that the
appointments on compassionate grounds are not source
of recruitment and do not unduly interfere in the rights of
other persons who are eligible for appointment against

that post:

“6. As was observed in State of Haryana and Ors. v. Rani Devi
& Anr. (JT 1996 (6) SCC 646), it need not be pointed out that
the claim of person concerned for appointment on
compassionate ground is based on the premises that he was
dependant on the deceased employee. Strictly this claim cannot
be upheld on the touchstone of Articles 14 or 16 of the
Constitution of India. However, such claim is considered as
reasonable and permissible on the basis of sudden crisis
occurring in the family of such employee who has served the
State and dies while in service. That is why it is necessary for
the authorities to frame rules, regulations or to issue such
administrative orders which can stand the test of Articles
14 and 16. Appointment on compassionate ground cannot be

10 (2003) 7 SCC 704
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claimed as a matter of right. Die-in harness scheme cannot be
made applicable to all types of posts irrespective of the nature
of service rendered by the deceased employee. In Rani Devi's
case (supra) it was held that scheme regarding appointment on
compassionate ground if extended to all types of casual or ad
hoc employees including those who worked as apprentices
cannot be justified on constitutional grounds. In Life Insurance
Corporation of India v. Asha Ramchhandra Ambekar (Mrs.)
and Anr. (1994 (2) SCC 718) it was pointed out that High
Courts and Administrative Tribunals cannot confer benediction
impelled by sympathetic considerations to make appointments
on compassionate grounds when the regulations framed in
respect thereof do not cover and contemplates such
appointments. It was noted in Umesh Kumar Nagpal v. State of
Haryana and Ors. (1994 (4) SCC 138) that as a rule in public
service appointment should be made strictly on the basis of
open invitation of applications and merit. The appointment on
compassionate ground is not another source of recruitment but

merely an exception to the aforesaid requirement taking into
consideration the fact of the death of employee while in service
leaving his family without any means of livelihood. In such
cases the object is to enable the family to get over sudden
financial crisis. But such appointments on compassionate
ground have to be made in accordance with the rules,
regulations or administrative instructions taking into
consideration the financial condition of the family of the
deceased.

7. In Director of Education (Secondary) and Anr. v. Pushpendra
Kumar and Ors. (1998 (5) SCC 192) it was observed that in
matter of compassionate appointment there cannot be insistence
for a particular post. Out of purely humanitarian consideration
and having regard to the fact that unless some source of
livelihood is provided the family would not be able to make
both ends meet, provisions are made for giving appointment to
one of the dependants of the deceased who may be eligible for
appointment. Care has, however, to be taken that provision for
ground of compassionate employment which is in the nature of
an exception to the general provisions does not unduly interfere
with the right of those other persons who are eligible for
appointment to seek appointment against the post which would
have been available, but for the provision enabling appointment
being made on compassionate grounds of the dependant of the
deceased employee. As it is in the nature of exception to the
general provisions it cannot substitute the provision to which it
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is an exception and thereby nullify the main provision by taking
away completely the right conferred by the main provision.”

25. More recently the Supreme Court in Tinku v. State of
Haryana and others" summed up the position of law

settled over the years:

“12. As regards the compassionate appointment being sought to be
claimed as a vested right for appointment, suffice it to say that the
said right is not a condition of service of an employee who dies in
harness, which must be given to the dependent without any kind of
scrutiny or undertaking a process of selection. It is an appointment
which is given on proper and strict scrutiny of the various
parameters as laid down with an intention to help a family out of a
sudden pecuniary financial destitution to help it get out of the
emerging urgent situation where the sole bread earner has expired,
leaving them helpless and maybe penniless. Compassionate
appointment is, therefore, provided to bail out a family of the
deceased employee facing extreme financial difficulty and but for
the employment, the family will not be able to meet the crisis. This
shall in any case be subject to the claimant fulfilling the
requirements as laid down in the policy, instructions, or rules for
such a compassionate appointment.

14. The very basis and the rationale, wherever such policies are
framed for compassionate appointment is with an object to grant
relief to a family in distress and facing destitution, and thus an
exception is culled out to the general rule in favour of the family of
the deceased employee. This is resorted to by taking into
consideration the services rendered by such employee and the
consequent legitimate legal expectations apart from the sudden
change in status and affairs of the family because of the unexpected
turn of events, i.e. the loss of the sole bread earner.

15. The purpose, therefore, of such policies is to give immediate
succour to the family. When seen in this conspectus, three years as
has been laid down from the date of death of the employee for
putting forth a claim by a dependant, which, includes attainment of
majority as per the 1999 policy instructions issued by the
Government of Haryana cannot be said to be in any case unjustified
or illogical, especially when compassionate appointment is not a
vested right.”

26. Lately in Canara Bank v. Ajitkumar G.K."” the
Supreme Court elaborated the need for assessing the

suitability on certain posts, the requirement of

11 2024 SCC OnLine SC 3292
12 2025 SCC OnLine SC 290
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determining financial hardship and the caution of not
merely giving one post for another post while making

compassionate appointments:

“33. The next sub-issue, which cannot be overlooked, is this. The
scheme of 1993 envisages assessment of the suitability of the
claimant for compassionate appointment. As has been laid down in
several decisions of this Court, noted above, the clauses forming part
of the policy/scheme 30 for compassionate appointment have to be
followed to the letter. Without the respondent having been subjected
to a suitability test, the Division Bench plainly fell in error in
directing the respondent’s appointment in the category of clerk
relying on the decision in Canara Bank (supra).It is of some
significance that even Canara Bank (supra) did not order
appointment but required reconsideration of the claim.

44. As pertinently held in B. Kishore (supra), indigence of the
dependants of the deceased employee is the fundamental condition
to be satisfied under any scheme for appointment on compassionate
ground and that if such indigence is not proved, grant of relief in
furtherance of protective discrimination would result in a sort of
reservation for the dependents of the employee dying-in-harness,
thereby directly conflicting with the ideal of equality guaranteed
under Article 14 and 16 of the Constitution. Also, judicial decisions
abound that in deciding a claim for appointment on compassionate
grounds, the financial situation of the deceased employee's family
must be assessed. In a situation otherwise, the purpose of the scheme
may be undermined; without this evaluation, any dependent of an
employee who dies while in service might claim a right to
employment as if it is heritable.

45. The ratio decidendi of all these decisions have to be read in
harmony to achieve the noble goal of giving succour to the
dependants of the employee dying-in-harness, who are genuinely in
need, and not with the aim of giving them a post for another post.
One has to remember in this connection the caution sounded in
Umesh Kumar Nagpal (supra) that as against the destitute family of
the deceased there are millions of other families which are equally, if
not more, destitute.”

27. The rationale for grant of compassionate ground
appointments and various safeguards to prevent abuse of
the process of compassionate ground appointments have

been incorporated in the constitutional law
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jurisprudence. The said holdings of the Constitutional
Courts shall be read into the provisions for grant of

appointment on compassionate grounds.

V.Statutory/Legal Framework:
V(A). Rules 5 of the Dying in Harness Rules, 1999 :
Scope

28. The relevant Rules and government orders which
govern the appointment on posts of Assistant Teachers
on compassionate grounds are the Uttar Pradesh
Recruitment of Dependants of Government Servants
Dying in Harness (Fifth Amendment) Rules, 1999
(hereinafter referred to as ‘Dying in Harness Rules,
1999’"%) and the Government Orders dated 04.09.2000
and 15.02.2013.

29. Rule 5 of the Dying In Harness Rules, 1999 is

extracted hereunder:

“Rule 5. Recruitment of a member of the family of the deceased. -
(1) In case a Government servant dies in harness after the
commencement of these rules and the spouse of the deceased
Government servant is not already employed under the Central
Government or a State Government or a Corporation owned or
controlled by the Central Government or a State Government, one
member of his family who is not already employed under the Central
Government or a State Government or a Corporation owned or
controlled by the Central Government or a State Government shall,
on making an application for the purposes, be given a suitable
employment in Government service on a post except the post which
is within the purview of the Uttar Pradesh Public Service
Commission, in a relaxation of the normal recruitment rules, if such
person-

(i) fulfils the educational qualifications prescribed for the post,

(ii) is otherwise qualified for Government service, and

13 Uttar Pradesh Recruitment of Dependants of Government Servants Dying in Harness Rules, 1974
amended as Uttar Pradesh Recruitment of Dependants of Government Servants Dying In Harness
(Fifth Amendment) Rules, 1999, dated Lucknow, January 20, 1999
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(iii) makes the application for employment within five years from the
date of the death of the Government servant:

Provided that where the State Government is satisfied that the time
limit fixed for making the application for employment causes undue
hardship in any particular case, it may dispense with or relax the
requirement as it may consider necessary for dealing with the case in
a just and equitable manner.

(2) As far as possible, such an employment should be given in the
same department in which the deceased Government servant was
employed prior to his death.

(3) Every appointment made under sub-rule (1) shall be subject to the
condition that the person appointed under sub-rule (1) shall maintain
other members of the family of deceased Government servant, who
were dependent on the deceased Government servant immediately
before his death and are unable to maintain themselves.

(4) When the person appointed under sub-rule (1) neglects or refuses
to maintain a person to whom he is liable to maintain under sub-rule
(3), his service may be terminated in accordance with the Uttar
Pradesh Government Servant (Discipline and Appeal) Rules, 1999,
as amended from time to time."

(emphasis added)

30. Rule 5 of the Dying in Harness Rules, 1999 which
contemplates grant of appointment on compassionate
grounds was enacted in exercise of power vested under
Article 309 of the Constitution of India. Rule 5 of the
Dying in Harness Rules, 1999 contemplates grant of
suitable employment on a post by the Government,
provided the applicant /candidate fulfills the educational
qualifications required for the post and is otherwise

qualified for government service.

31. The statute has provided “suitable employment on a

post” in Rule 5 of the Dying in Harness Rules, 1999 as
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the legal standard/yardstick to guide the process of

appointments on compassionate grounds.

32. It is noteworthy that the Dying in Harness Rules,
1999 employs the phrase “be given a suitable
employment on a post”, and not the words “given an
appointment on a post on the basis of eligibility”.
“Suitable employment” is distinct from mere eligibility
for appointment. Eligibility simply prescribes minimum
qualifications for appointment to a post. The phrase
“suitable employment” is of a much wider ambit.
Eligibility in itself may not ensure suitability, though

suitability presupposes eligibility among other things.

33. The phrase “suitable employment” in Rule 5 of the
Dying in Harness Rules, 1999 is an aggregate of several
factors. The meaning of “suitable” in the Black’s Law
Dictionary is “fit and appropriate for their intended

purpose”.

34. Rule 5 of the Dying in Harness Rules, 1999 mandates
that an enquiry by the competent authority into the
nature of “suitable employment on a post” should
precede the grant of compassionate appointment. The
said process requires consideration of the various
elements which are comprised in “suitable employment

on a post”.

35. Judicial authorities in past have examined few

aspects of “suitable employment on a post”. One set of
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authorities rendered by this Court posited that the
possession of eligibility qualifications by the dependant

is the sole criteria which will determine the suitable post.
[Reference: Special Appeal Defective No.620 of 2018 (Smt.

Premlata v. State of U.P. and 3 others]

36. While turning down the aforesaid view the Supreme
Court in State of Uttar Pradesh and others v. Premlata'
opined that the qualifications will not be the singular
criteria for appointment on compassionate ground and

the post held by the deceased is a relevant consideration:

“10. Thus, as per the law laid down by this Court in the aforesaid
decisions, compassionate appointment is an exception to the general
rule of appointment in the public services and is in favour of the
dependants of a deceased dying-in-harness and leaving his family in
penury and without any means of livelihood, and in such cases, out
of pure humanitarian consideration taking into consideration the fact
that unless some source of livelihood is provided, the family would
not be able to make both ends meet, a provision is made in the rules
to provide gainful employment to one of the dependants of the
deceased who may be eligible for such employment. The whole
object of granting compassionate employment is thus to enable the
family to tide over the sudden crisis. The object is not to give such
family a post much less a post held by the deceased.

10.2 The Division Bench of the High Court in the present case has
interpreted Rule 5 of the 1974 Rules and has held that “suitable
post” under Rule 5 of the 1974 Rules would mean any post suitable
to the qualification of the candidate irrespective of the post held by
the deceased employee. The aforesaid interpretation by the Division
Bench of the High Court is just opposite to the object and purpose of
granting the appointment on compassionate ground. “Suitable post”
has to be considered, considering status/post held by the deceased
employee and the educational qualification/eligibility criteria is
required to be considered, considering the post held by the deceased
employee and the suitability of the post is required to be considered
vis-a-vis the post held by the deceased employee, otherwise there
shall be no difference/distinction between the appointment on
compassionate ground and the regular appointment. In a given case,
it may happen that the dependant of the deceased employee who has
applied for appointment on compassionate ground is having the

14 (2022) 1 SCC 30
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educational qualification of Class II or Class I post and the deceased
employee was working on the post of Class/Grade IV and/or lower
than the post applied, in that case the dependant/applicant cannot
seek the appointment on compassionate ground on the higher post
than what was held by the deceased employee as a matter of right,
on the ground that he/she is eligible fulfilling the eligibility criteria
of such higher post. The aforesaid shall be contrary to the object and
purpose of grant of appointment on compassionate ground which as
observed hereinabove is to enable the family to tide over the sudden
crisis on the death of the breadearner. As observed above,
appointment on compassionate ground is provided out of pure
humanitarian consideration taking into consideration the fact that
some source of livelihood is provided and family would be able to
make both ends meet.”

37. A learned Single Judge of this Court in Deepanshu v.
State of U.P. and 2 others” has referred the following
substantial questions of law to the Larger Bench:

“(i) Whether "suitable appointment” in terms of qualifications as
given under Rule 5 of the 1974 Rules would mean that if a
dependent of a deceased Government employee is qualified to hold a
class III post, a supernumerary Class-III post should be created for
him and he be given appointed, more so when it has been held by
Hon'ble Supreme Court that a dependent of a deceased employee
when he claims compassionate appointment is asking for an
exception to be carved out for him against the normal rules governed
by Article 14 and 16 of the Constitution for equality of opportunity
in matters of public employment?

(i) Whether the Coordinate Bench decision in Writ-A No. 10149 of
2021, 'Sameer Pandey vs. State of U.P. has correctly appreciated the
observations of the Full Bench in Shiv Kumar Dubey (Supra)?

(iii) Whether the direction in Sameer Pandey (Supra) could have been
given for ignoring the Government Order dated 18.05.2017, when it
is settled law that compassionate appointment can be offered only in
accordance with the Scheme including Government Order, if any,
issued by the Government. The Government Order dated 18.05.2017
was not challenged in Writ-A No. 10149 of 2021 and the Authorities
could not be issued any Mandamus to act against the provisions of
the Scheme/Government Orders?”

38. The controversy at hand revolves around a yet
completely different facet of “suitable employment on a

post” in Rule 5 of the Dying in Harness Rules, 1999.

15 (Writ-A No.10832 of 2022)
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39. What needs to be determined in the facts and
circumstances of this case is the manner in which
institutional needs and purposes relatable to the post are
liable to be factored in while determining the nature of
“suitable employment on a post” under Rule 5 of the

Dying in Harness Rules, 1999.

40. The line of enquiry into “suitable employment on a
post” under the Rule 5 of the Dying in Harness Rules,
1999 will thus commence with the consideration of
public purpose and institutional needs served by the post
in question. This will include analysis of obligations cast
by the Constitution and the laws upon the State to realize
the rights of the citizens which are discharged through
the said post. The nature of duties attached to the post
and their impact on fundamental rights of citizens will
then be examined. The degree of expertise or knowledge
base and skill sets required to execute the said post will

also be part of this process.

41. In the course of this exercise it will also have to be
seen whether the institutional needs and public purpose
will be fulfilled by waiving the constitutionally
sanctioned process of open recruitment and appointment
by competitive merit for the said post. As a corollary the
consequences of making an appointment on the said post
through a restricted process without the criteria of merit

will also be assessed.
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42. The said process of determining “suitable
employment on a post” gives precedence to institutional
needs over individual claims for appointment on the said

post.

43. The said enquiry under Rule 5 of the Dying in
Harness Rules, 1999 will determine whether the said
post is tenable by compassionate ground appointments
or not. However, in case a post is not found suitable for
compassionate ground appointment, the process of
enquiry under Rule 5 of the Dying in Harness Rules,
1999 will not come to a stand still. Alternative avenues
of employment will be explored, and appropriate posts
for “suitable employment” will be identified through the

said process.

44. At this stage it would be apposite to examine the
contention of the State that welfare of dependants of the
deceased employee is the sole basis of making
compassionate ground appointments to the exclusion of

all other aspects.

45. By adopting this approach the respondents have
strayed far away from their constitutional obligations
and duties, and the same is reflecting in disorganized

priorities of the respondents.

46. The Constitutional order of priorities of the State are
these. Upholding of the Constitution and realization of

fundamental rights of citizens is the avowed goal of
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government. Strengthening the capacity of the
government to achieve these goals by recruiting the most
meritorious talent by the constitutionally sanctioned
manner of recruitment comes next in the scale of
importance. Welfare of employees inheres in a model
employer and a welfare State. However, the welfare
measures like grant of compassionate appointments

cannot be made at the cost of the first two objectives.

V(B). Government Orders dated 04.09.2000 and
15.02.2013:

47. The Government Orders dated 04.09.2000 and
15.02.2013 adopt the Dying in Harness Rules, 1999 for
making compassionate ground appointments in the
Education Department. Further, the Government Orders
dated 04.09.2000 and 15.02.2013 specifically provide
for appointment on the post of teachers on

compassionate grounds.

48. The Government Order dated 04.09.2000, relaxed
qualifications for appointment as teachers on
compassionate grounds. Opportunity was given to fulfill
training qualifications even after grant of appointments.
However, the Government Order dated 15.02.2013 while
providing for appointment as teachers on compassionate
ground has recalled the aforesaid relaxations in the
Government Order dated 04.09.2000". The Government
Order dated 15.02.2013" contemplates strict compliance

of the criteria for educational qualification while making
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such appointments. The Government Orders dated
04.09.2000 and 15.02.2013 are appended as Appendix I
and II.

49. Briefly put the Government Orders dated 04.09.2000
and 15.02.2013 provide for possession of minimum
qualification for the post of teachers as the only
requirement for grant of appointment as teachers on
compassionate grounds. The provisions do not prescribe
any procedure or criteria for determination of merit of
the applicants for appointment as teachers on

compassionate grounds.

50. The tenor of the Government Orders dated
04.09.2000 and 15.02.2013 is that a virtual entitlement
for appointment as a teacher on compassionate grounds
is created once the dependant-claimant of the deceased-
employee  possesses the minimum  eligibility

qualifications for the said post.

V1. Constitutional and Statutory Setting:

VI(A). Children:Constitutional Rights, Duty of State
and Role of Courts:

51. Children are the most precious assets of a nation, but
also a most vulnerable class of the human species.
Children are incapacitated from challenging their

circumstances.
Constitutional Provisions:

52. The special provisions under the Constitution of

India for holistic development, welfare and protection of
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children under the Constitution were noticed by this
Court in Rajiv Kumar v. State of U.P.'°:

“20. The constitution makers understood the special needs of children
and envisaged a distinct place for children in the Constitution. The
children are constituted into a separate class of citizens under the
Constitution. Various provisions devoted to the child in the text of
the Constitution attest the paramount importance accorded to the
welfare of the child in our Constitutional scheme.

21. The relevant provisions of the Constitution of the India in this
regard are extracted hereunder:

22. Article 15(3) of the Constitution of India enables the State
Government to make special provisions for children. The provision
states thus:

"15(3) Nothing in this article shall prevent the State from making any
special provision for women and children.

23. Article 21(a) of the Constitution of India elevates the rights of
education of children between 6-14 of age to a fundamental right.

24. Tt is noteworthy that free and compulsory education for children
is also mentioned as a directive principle for formation of State
Policy. Article 45 of the Constitution of India states thus:

"45. Provision for free and compulsory education for children: The
State shall endeavour to provide, within a period of ten years from
the commencement of this Constitution, for free and compulsory
education for all children until they complete the age of fourteen
years."

25. Article 21(a) and Article 47 of the Constitution of India state thus:
"21(A) The State shall provide free and compulsory education to all
children of the age of six to fourteen years in such manner as the
State may, by law, determine.

47. Duty of the State to raise the level of nutrition and the standard of
living and to improve public health: The State shall regard the raising
of the level of nutrition and the standard of living of its people and
the improvement of public health as among its primary duties and, in
particular, the State shall endeavour to bring about prohibition of the
consumption except for medicinal purposes of intoxicating drinks
and of drugs which are injurious to health."

26. Article 39(e) and Article 39(f) of the Constitution of India
acknowledge the vulnerability of the child against the exploitation
and moral and material abandonment. The provision also affirms the
realization of the incapacity of children to defend themselves against
such adverse situations and contemplate a role of the State to create
opportunities and facilities to enable the children to develop in a
worthy manner.

"39(e) that the health and strength of workers, men and women, and
the tender age of children are not abused and that citizens are not

16 2019 (4) ADJ 316
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forced by economic necessity to enter avocations unsuited to their
age or strength;

39 (f) that children are given opportunities and facilities to develop in
a healthy manner and in conditions of freedom and dignity and that
childhood and youth are protected against exploitation and against
moral and material abandonment."

Duty of State:

53. The Constitution has also cast an iron clad obligation
on the State to fulfil the right to education of children.
Besides this the State under the Constitution and various
statutes is also a guarantor of rights and de facto a

guardian of children.

54. A clear and direct responsibility cast on the State to
provide quality education to children is borne out from

the words of Article 21A of the Constitution of India.

55. The State alongwith teachers were identified as key
actors who influence the right of children to education by

the Supreme Court in Society for Unaided Private Schools

of Rajasthan v. Union of India and another"”:

“5. Education is a process which engages many different actors: the
one who provides education (the teacher, the owner of an
educational institution, the parents), the one who receives education
(the child, the pupil) and the one who is legally responsible for the
one who receives education (the parents, the legal guardians, society
and the State). These actors influence the right to education.”

Role of Courts:

56. The procedure for compassionate appointments
invariably shields the said appointments from public
sight and even knowledge. There is little possibility of

the children understanding the consequences of dilution

17 (2012)6 SCC1
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of merit in appointment of teachers on their right to
education much less challenge the same. The Courts
cannot idly watch the violation of fundamental rights of
the children to education. Constitutional law
contemplates a proactive role of Courts in these
circumstances. Cases in point can be profitably
referenced.

57. The Supreme Court in Ashoka Kumar Thakur v. Union
of India and others" also emphasized the special duties of

the Courts while upholding the Right to Education Act,

2009:

“482.....It has become necessary that the Government set a realistic
target within which it must fully implement Article 21A regarding
free and compulsory education for the entire country. The
Government should suitably revise budget allocations for education.
The priorities have to be set correctly. The most important
fundamental right may be Article 21A, which, in the larger interest of
the nation, must be fully implemented. Without Article 21A, the
other fundamental rights are effectively rendered meaningless.
Education stands above other rights, as one's ability to enforce one's
fundamental rights flows from one's education. This is ultimately
why the judiciary must oversee Government spending on free and
compulsory education.”

58. Uninterrupted vigilance by Constitutional Courts

over the rights of children was reinforced by this Court

in Smt. Rekha v. State of U.P."”” by holding as under:

“81. Constitutional oversight on the rights of children is perpetual,
and the courts are permanent guardians of children. A old writer
made the following observations as regards the role of law and duties
of instruments of law towards children:

“The law protects their persons, preserves their rights and
estates, excuseth their laches and assists them in their pleadings,the
judges are their counsellors, the jury are their servants and law is

their guardian.”

18 (2008) 6 SCC 1
19 Criminal Misc. Bail Application No.25993 of 2024
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VL.(B). Article 21-A of the Constitution of India & the
Right of Children to Free and Compulsory Education
(RTE) Act, 2009:

“If a nation expects to be ignorant and free, in a state of

civilization, it expects what never was and never will be”

~Thomas Jefferson

59. Education is the bulwark of a nation’s freedom and
the engine of economic prosperity. Education has
assured the survival of human civilization and holds the

promise of success of human kind.

60. Since the first recordings of Indian thought the
significance of learning has been a constant part of our
civilizational consciousness. Article 21A of the
Constitution has made education an irrevocable feature
of the constitutional conscience. Article 21A vests the
fundamental right to education in all children. The Right
to Education Act, 2009 provides a detailed mechanism

for implementation of the aforesaid right.

61. The paramount importance of “quality education” for
children in our constitutional scheme is manifested in the
Parliament’s Statement of Objects and Reasons for

Article 21-A of the Constitution:

“....The Constitution of India in a directive principle contained in
Article 45, has made a provision for free and compulsory education
for all children up to the age of fourteen years within ten years of
promulgation of the Constitution. We could not achieve this goal
even after 50 years of adoption of this provision. The task of
providing education to all children in this age group gained
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momentum after the National Policy of Education (NPE) was
announced in 1986. The Government of India, in partnership with
the State Governments, has made strenuous efforts to fulfil this
mandate and, though significant improvements were seen in various
educational indicators, the ultimate goal of providing universal and
quality education still remains unfulfilled. In order to fulfil this goal,
it is felt that an explicit provision should be made in the part relating
to fundamental rights of the Constitution.

2. With a view to making right to free and compulsory education
a fundamental right, the Constitution (Eighty-third Amendment)
Bill, 1997 was introduced in the Parliament to insert a new article,
namely, Article 21-A conferring on all children in the age group of 6
to 14 years the right to free and compulsory education. The said Bill
was scrutinised by the Parliament Standing Committee on Human
Resource Development and the subject was also dealt with in its
165th Report by the Law Commission of India.

3. After taking into consideration the report of the Law
Commission of India and the recommendations of the Standing
Committee of the Parliament, the proposed amendments in Part III,
Part IV and Part IV-A of the Constitution are being made which are
as follows:

Kk ok

4. The Bill seeks to achieve the above objects.”

62. The Supreme Court while interpreting the scope of
Article 21A of the Constitution in Ashoka Kumar Thakur
(supra) embedded the goal of quality education in

constitutional law:

“490. The article seeks to usher in “the ultimate goal of providing
universal and quality education”. (emphasis supplied) Implied
within “education” is the idea that it will be quality in nature.
Current performance indicates that much improvement needs to be
made before we qualify “education” with “quality”. Of course, for
children who are out of school, even the best education would be
irrelevant. It goes without saying that all children aged six to
fourteen must attend school and education must be quality in nature.
Only upon accomplishing both of these goals, can we say that we
have achieved total compliance with Article 21-A.

491. Though progress has been made, Parliament's observation upon
passing Article 21-A still applies : the goal of providing universal
and quality education “... still remains unfulfilled”.

634. An  inversion in  priorities between  higher and
primary/secondary education would make compliance with Article
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21-A extremely difficult. It is not suggested that higher education
needs no encouragement or that higher education should not receive
more funds, but there has to be much greater emphasis on primary
education. Our priorities have to be changed. Nothing is really more
important than to ensure total compliance with Article 21-A. Total
compliance means good quality education is imparted and all
children aged six to fourteen regularly attend schools.”

63. Similarly Section 3 of the Right to Education Act,
2009 has to be read in accord with Article 21A of the
Constitution and the holdings of Constitutional Courts in
regard to right of children to quality education. When
examined in that light, it is safe to hold that the right of
children to education under the Right to Education Act,

2009 envisages quality education and no less.
VI(C). Role of Teachers:

64. Teachers are revered in Indian traditions and
venerated in Indian constitutional law. Teachers have a
decisive role in imparting education and play an
indispensable part in inculcating values among the

children.

65. Knowledge imparted by teachers creates avenues for
further advancement, while values imbibed from
teachers anchor young minds in sterling character traits.
Best teachers always strive to ignite the passion for
learning, and aspiration for service among their students.
Teachers are role models for their students and for the
society at large. Students of impressionable age are
greatly influenced by their teachers who are regarded as

torchbearers of virtue and paragons of learning. Teachers
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prepare the students to become dutiful citizens and to

assume the mantle of leadership of the nation.

66. The Supreme Court in Avinash Nagra v. Navodaya
Vidyalaya Samiti and others™ recalled both scriptures and
thought of our country which accord pride of place to
teachers and made the elevated role of teachers part of

the constitutional discourse by holding :

“9. On the functions of a teacher, at p. 133, according to Dr
Radhakrishnan, the success of the educational process depends
considerably on the teacher, for it is the teacher who has to implant
aims, and to build the character of the students. According to Laski,
at bottom of the education, the quality of a university is always in
direct proportion to the quality of its teacher. A good teacher is one
who knows his subject, is enthusiastic about it and one who never
ceases to learn. Communication with the students and sense of
commitment to his work are necessary. A good teacher, therefore,
according to Dr Radhakrishnan, is one who is objective, just, humble
and is open to correction. According to Whitehead the teacher must
be a self-confident learned man. The teacher, therefore, is the
primary functionary to transmit the intellectual and ethical values to
the young. He should encourage the attitude of free enquiry and
rational reflections. The teacher should try to remove the leaden
weights of pride and prejudice, passion and desire which are likely to
cloud a student's vision. The devoted teacher is not only concerned
with the child's intellectual development but also has the obligation
to attend to his moral, emotional and social growth as well.

10. Mahatma Gandhi, the Father of the Nation has stated that “a
teacher cannot be without character. If he lacks it, he will be like salt
without its savour. A teacher must touch the hearts of his students.
Boys imbibe more from the teacher's own life than they do from
books. If teachers impart all the knowledge in the world to their
students but do not inculcate truth and purity amongst them, they
will have betrayed them”. Shri Aurobindo has stated that “it is the
teacher's province to hold aloft the torch, to insist at all times and at
all places that this nation of ours was founded on idealism and that
whatever may be the prevailing tendencies of the times, our children
shall learn to live among the sunlit peaks”. Dr S. Radhakrishnan has
stated that “we in our country look upon teacher as gurus or, as
acharyas. An Acharya is one whose aachar or conduct is exemplary.
He must be an example of Sadachar or good conduct. He must

20 (1997)2 SCC 534
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inspire the pupils who are entrusted to his care with love of virtue
and goodness. The ideal of a true teacher is andhakaraniridhata
gurur itya bhidhiyate. Andhakar is not merely intellectual ignorance,
but is also spiritual blindness. He who is able to remove that kind of
spiritual blindness is called a guru. Are we deserving the noble
appellation of an acharya or a guru?” Swami Vivekananda had stated
that “the student should live from his very boyhood with one whose
character is a blazing fire and should have before him a living
example of the highest teaching. In our country, the imparting of
knowledge has always been through men of renunciation. The charge
of imparting knowledge should again fall upon the shoulder of
Tyagis”.

11.......Therefore, when the society has given such a pedestal, the
conduct, character, ability and disposition of a teacher should be to
transform the student into a disciplined citizen, inquisitive to learn,
intellectual to pursue in any walk of life with dedication, discipline
and devotion with an enquiring mind but not with blind customary
beliefs....”

VI(D). Teachers and realization of Article 21A of the
Constitution of India:

67. In the course of securing the fundamental right of
children to quality education the constitutional courts
found that appointment of meritorious teachers is integral
to the ecology of Article 21-A of the Constitution of
India. In fact the constitutional goal of quality education
of children cannot be achieved without appointing the
best qualified and most meritorious teachers. The
appointment of meritorious teachers and quality
education to children are enmeshed so completely that
the two cannot be disentangled. The discussion will be

fortified by high authorities in point.

68. The significance of competence of teachers to
discharge their duties to give quality education to

children was underscored in Avinash Nagra (supra) thus:
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“11....... The education that is imparted by the teacher determines
the level of the student for the development, prosperity and welfare

of the society. The quality, competence and character of the teacher

are, therefore, most significant to mould the calibre, character and
capacity of the students for successful working of democratic

institutions and to sustain them in their later years of life as a
responsible citizen in different responsibilities. Without a dedicated
and disciplined teacher, even the best education system is bound to
fail. It is, therefore, the duty of the teacher to take such care of the
pupils as a careful parent would take of its children and the ordinary
principle of vicarious liability would apply where negligence is that
of a teacher. The age of the pupil and the nature of the activity in
which he takes part are material factors determining the degree and
supervision demanded by a teacher.”

(emphasis supplied)

69. The Supreme Court in Susmita Basu and others v.

Ballygunge Siksha Samity and others” underlined that the

noble profession of teaching is not merely an

employment avenue by holding :

“5. We must remember that the profession of teaching is a noble
profession. It is not an employment in the sense of it being merely an
earner of bread and butter. A teacher fulfils a great role in the life of
the nation. He is the 'guru'. It is the teacher, who moulds its future
citizens by imparting to his students not only knowledge, but also a
sense of duty, righteousness and dedication to the welfare of the
nation, in addition to other qualities of head and heart. If teachers
clamour for more salaries and perquisites, the normal consequence in
the case of private educational institutions, if the demand is
conceded, would be to pass on the burden to the students by
increasing the fees payable by the students. Teachers must ask
themselves whether they should be the cause for putting education
beyond the ken of children of parents of average families with
average incomes. A teacher's profession calls for a little sacrifice in
the interests of the nation. The main asset of a teacher is his students
former and present. Teachers who have lived up to ideals are held in
great esteem by their disciples. The position of the Guru, the teacher,
in our ethos is equal to that of God (Matha Pitha Guru Daivam). The
teachers of today must ensure that this great Indian concept and the
reverential position they hold, is not sacrificed at the altar of
avarice.”

(emphasis supplied)

21
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70. In State of Maharashtra v. Vikas Sahebrao Roundale
and others”? the Supreme Court declined to lower
standards of teachers’ training in view of the importance
of intellectual capabilities and skills of a teacher to bring

about excellence in education:

“12..... The teacher plays pivotal role in moulding the career,
character and moral fibres and aptitude for educational excellence in
impressive young children. Formal education needs proper
equipping of the teachers to meet the challenges of the day to impart
lessons with latest techniques to the students on secular, scientific
and rational outlook. A well-equipped teacher could bring the needed
skills and intellectual capabilities to the students in their pursuits.
The teacher is adorned as Gurudevobhava, next after parents, as he
is a principal instrument to awakening the child to the cultural ethos,
intellectual excellence and discipline. The teachers, therefore, must
keep abreast of ever-changing techniques, the needs of the society
and to cope up with the psychological approach to the aptitudes of
the children to perform that pivotal role. In short teachers need to be
endowed and energised with needed potential to serve the needs of
the society. The qualitative training in the training colleges or
schools would inspire and motivate them into action to the benefit of
the students. For equipping such trainee students in a school or a
college, all facilities and equipments are absolutely necessary and
institutions bereft thereof have no place to exist nor entitled to
recognition. In that behalf compliance of the statutory requirements
is insisted upon. Slackening the standard and judicial fiat to control
the mode of education and examining system are detrimental to the
efficient management of the education. The directions to the
appellants to disobey the law is subversive of the rule of law, a
breeding ground for corruption and feeding source for indiscipline.
The High Court, therefore, committed manifest error in law, in
exercising its prerogative power conferred under Article 226 of the
Constitution, directing the appellants to permit the students to appear
for the examination etc.”

71. The endeavours of the State to secure the best
teachers by prescribing high examination levels was
linked to the right to quality education under Article 21A

by the Supreme Court in Ram Sharan Maurya and others

22 (1992) 4 SCC 435
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v. State of U.P. and others® by setting forth the following

proposition of law :

“68. While answering the first question, we therefore conclude that
the fixation of cut-off at 65-60% in ATRE 2019 was perfectly valid
and justified. Considering the large number of candidates who
appeared at ATRE 2019 as well as the nature and difficulty level of
the examination, the cut-off was designed to draw the best available
talent. The endeavour on part of the State in attempting to secure the
best of the teachers was therefore fully justified. It needs no

emphasis that the right to education guaranteed in terms of Article
21-A of the Constitution would envisage quality education being

imparted to the children which in turn, would signify that the
teachers must be meritorious and the best of the lot. Any process

which applied equally to all the candidates and was designed to
garner the best talent, cannot be called arbitrary or irrational.”
(emphasis supplied)

72. The recruitment of best qualified teachers for
providing quality education was emphasized by the

Supreme Court in Devesh Sharma v. Union of India and

others?:

“22.Free and compulsory education for children becomes

meaningless if we make compromise on its “quality”. We must
recruit the best qualified teachers. A good teacher is the first
assurance of “quality” education in a school. Any compromise on the
qualification of teachers would necessarily mean a compromise on
the “quality” of education. Jacques Barzun, the American
educationalist and historian, in his seminal work Teacher in America,
says “teaching is not a lost art, but the regard for it is a lost tradition”
[ Barzun, Jacques. “Profession : Teacher”. Teacher in America,
published by Little Brown 7 Co. in association with Atlantic
Monthly Press, 1945, pp. 3-13.] . Though this comment was for the
state of higher education in America, it is equally relevant here on
the treatment of Primary education in our country, as it emerges from
the facts before us.

60. ...._A child has come to face a “teacher”, so to speak, for the first
time in a classroom. It is the beginning of a journey for the child
student and therefore world over great care is taken in laying down
proper foundations in these formative years._Well-qualified and
trained teacher in elementary school is an extremely vital aspect.....”

(emphasis supplied)

23 (2021) 15 SCC 401
24 (2023) 18 SCC 339
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73. Most importantly the Supreme Court in Devesh
Sharma (supra) cautioned against the tendency to treat
appointments of teachers as sources of mere employment

as against providers of quality education:

“49. The pedagogical skills of a teacher must be given a very high
priority. But our priority seems to be different. It is not to impart
“quality” education, but to provide more job avenues to BEd trained
candidates, as this seems to be the only reason for their inclusion, in

presence of overwhelming evidence that BEd course is not a suitable
course for primary classes.”

(emphasis supplied)

74. The preceding discussion clearly establishes the live
nexus between the merit of teachers appointed and the
quality of education imparted, and that appointment of
the most meritorious teachers is the imperative
prerequisite of realization of fundamental rights of
children guaranteed under Article 21A of the
Constitution, and to effectuate their rights under the

Right to Education Act, 2009.

VII. Interplay of Constitutional Law, Statutory
Provisions and Government Orders:

75. The appointment of teachers on compassionate
grounds creates an inevitable interplay of the
Government Orders dated 04.09.2000 and 15.02.2013
with Rule 5 of the Dying in Harness Rules, 1999,
Articles 14, 16 and 21A of the Constitution of India,
Right to Education Act, 2009, and constitutional law
holdings. The said Government Orders cannot escape

the scrutiny of Articles 14, 16 and 21A of the
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Constitution, or evade the regime of the said statutes and

constitutional law holdings.

VII(A). Article 21A of the Constitution of India, the
Right to Education to Free and Compulsory
Education Act, 2009 and the Government Orders
dated 04.09.2000 and 15.02.2013 :

76. The question that arises is whether the regime created
by the Government Orders dated 04.09.2000 and
15.02.2013 for appointment of teachers on
compassionate grounds is conducive to the realization of
the fundamental right vested in children under Article
21A of the Constitution of India or is destructive of the

fundamental right of children to education?

77. The scope of the fundamental right of education
vested by virtue of Article 21A of the Constitution of
India and also conferred by the Right to Education Act,
2009 has been discussed at length in the preceding part

of the narrative.

78. Briefly put the fundamental right to education
envisages quality education for all children. Quality
education is possible only if appointment of most

meritorious teachers is ensured.

79. The best talent for appointment as teachers can be
extracted only through an open and transparent process
of public recruitment as per the constitutional mandate
of Articles 14 and 16 of the Constitution of India. The

aforesaid selection based on competitive merit ensures
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that the most meritorious candidates are appointed as
teachers, and the rights of children to quality education

are fruitfully realized.

80. To the contrary the procedure for appointment of
teachers on compassionate grounds is a closed one and
provides for sheltered entry to a select few. The said
process does not allow participation from the public at
large. Consequently best talent from the open market is

precluded from applying for appointment.

81. Eligibility or possession of minimum qualifications
for being appointed as teachers is in effect the sole
criteria for appointment on compassionate grounds under
the aforesaid Government Orders dated 04.09.2000 and
15.02.2013.

82. Eligibility for appointment as teachers merely
prescribes the minimum threshold qualification for
holding the post or participation in an open selection.
Eligibility in itself does not determine merit. In fact
eligibility is the start point of the process to determine
merit. Constitutional processes of recruitment (as
discussed earlier) are the most reliable methods to
select the most meritorious from all eligible candidates
for appointment as teachers. The argument of the State
to the effect that eligibility is in itself the determinant

of merit is accordingly rejected.
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83. There is another fact which needs a look in. The large
scale mushrooming of colleges ill-equipped,
understaffed and unrecognised educational institutions

has been noticed by the Supreme Court. [Ref: Shri Morvi
Sarvajanik Kelavni Mandal Sanchalit MSKM B.Ed. College

v. National Council for Teachers’ Education and others*]

84. There are vast gaps in competence and huge
variations in the merit of the degree holders from such
institutions. Appointing degree holders from deficient
colleges as teachers without filters which test
competence or systemic checks which determine merit is

fraught with serious consequences.

85. Merit of candidates tested by constitutional processes
of recruitment is not a factor for consideration while
making appointments on compassionate grounds under
the said Government Orders dated 04.09.2000 and
15.02.2013. The said process under the Government
Orders dated 04.09.2000 and 15.02.2013 invariably
compromises the quality of teachers, inevitably degrades
the standard of teaching, and finally negates the

fundamental rights of children to quality education.

86. Degradation in the quality of teachers by faulty
appointment processes and consequent decline in
standard of teaching cannot be brooked if the
fundamental right of children under Article 21A of the

Constitution is to be realized, and the obligations of the

25 (2012) 2 SCC 16
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State to bring the rights of children under the Right to
Education Act, 2009 are to be faithfully discharged.

VIL.(B). Competing claims for appointment as
teachers on  compassionate  grounds and
Fundamental Rights of children of Right to
Education under Article 21A of the Constitution of
India and the Right of Children to Free and
Compulsory Education Act, 2009:

87. The claims made under the Government Orders dated
04.09.2000 and 15.02.2013 for appointment as teachers
on compassionate grounds have to reckon with the
fundamental right to education guaranteed to children by
virtue of Article 21-A of the Constitution and the
statutory right vested in children under the Right to
Education Act, 2009.

88. The right to education has been irretrievably vested
in children by virtue of Article 21A of the Constitution of
India, and permanently embedded in the constitutional
law holdings of the Supreme Court. Furthermore, the
right of children to education is also a statutory right
created by the Right to Education Act, 2009. The
importance of education and the position of children in
our constitutional scheme has been highlighted in the

preceding part of the narrative.

89. In comparison appointment of teachers on
compassionate grounds is not a vested right and is
subservient to the fundamental right of children to

quality education. The fundamental right of children to
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quality education in the constitutional scheme shall
prevail over the claim of the applicants for appointment

on compassionate grounds.

90. Similarly the institutional needs for most proficient
teachers selected from a public recruitment process will
have primacy over the personal claims for appointment

as teacher on compassionate grounds.

91. The issue of competing rights and claims has also
engaged attention of Constitutional Courts. The cases in
point will fortify the discussion. In Modern Dental College
& Research Centre and others v. State of M.P. and others®

the Supreme Court held as under:

“173. Right to be treated fairly and to get admission through a non-
arbitrary, non-discriminatory, fair and transparent procedure is a
fundamental right of the students under Article 14. Any law which
creates an artificial classification between private unaided
institutions and other institutions and creates a disparity in the matter
of admission whereby a meritorious student could be denied
admission to pursue higher education in a private unaided institution
solely because such institution has an unfettered right to choose its
own students without following a uniform and transparent admission
procedure would be violative of the rights of the aspiring students
guaranteed under Article 14. Right of the students to admission in
private unaided medical colleges is a right of equality in opportunity.
On many occasions, this has led to a conflict between fundamental
rights of private educational institutions on the one hand and the
rights of students and public at large on the other. However, the law
is now settled. In such cases where there is a conflict between
fundamental rights of two parties, this Court in para 59
in Sharda v. Dharmpal [Sharda v. Dharmpal, (2003) 4 SCC 493]
held that only that right which would advance public morality or
public interest would prevail. In para 39 in Kureshi Kassab
case [State of Gujarat v. Mirzapur Moti Kureshi Kassab Jamat,
(2005) 8 SCC 534] , this Court held that when a fundamental right
clashes with the larger interest of society, it must yield to the latter.
The interest of citizens or section of community, howsoever
important, is secondary to the interest of the nation and public at

26 (2016) 7 SCC 353
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large and of the right of the students to avail opportunity of merit-
based admission in professional unaided educational institutions
would advance the public interest and as such the rights of the
students would prevail over the rights of the private unaided
professional educational institutions.”

92. The Supreme Court in State of Gujarat v. Mirzapur

Moti Kureshi Kassab Jamat and others”, held as under:

“39....“(1) The courts interpret the constitutional provisions against
the social setting of the country so as to show a complete
consciousness and deep awareness of the growing requirements of
society, the increasing needs of the nation, the burning problems of
the day and the complex issues facing the people, which the
legislature, in its wisdom, through beneficial legislation, seeks to
solve. The judicial approach should be dynamic rather than static,
pragmatic and not pedantic and elastic rather than rigid. This Court
while acting as a sentinel on the qui vive to protect fundamental
rights guaranteed to the citizens of the country must try to strike a
just balance between the fundamental rights and the larger and
broader interests of society so that when such a right clashes with a
larger interest of the country it must yield to the latter.

(para 5)

VII(C). Rule 5 of the Dying in Harness Rules, 1999,
Government Orders dated 04.09.2000 and 15.02.2013
and Article 14 and 16 of the Constitution of India:

93. There is another and no less important angle to the
controversy. As discussed earlier the enquiry under Rule
5 of the Dying in Harness Rules, 1999 requires
identification of posts for appointment on compassionate

grounds.

94. In the facts and circumstances of the instant case, the
following relevant parameters under Rule 5 of the Dying
in Harness Rules, 1999 for determining “suitable
employment on the post of teacher” have already been

examined in the judgement:

27 (2005) 8 SCC 534
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(i) The role and duties discharged by teachers towards

students and nation.

(ii) The nature and scope of the fundamental rights to
education vested in children by virtue of Article 21-A of
the Constitution and the rights under the Right to
Education Act, 2009.

(iii) The role of teachers bringing the aforesaid rights to

fruition.

(iv) The consequences of relaxed recruitment norms and
waiving of the regular recruitment process on the quality

of teachers.

(v) The impact of appointing teachers merely on basis of
eligibility and without consideration of merit on the
fundamental right of children to quality education and

the society at large.

95. The preceding narrative establishes that Rule 5 of the
Dying in Harness Rules, 1999 does not countenance
compassionate ground appointments on the posts of

teachers on compassionate grounds.

96. The Government Orders dated 04.09.2000 and
15.02.2013 prevent the said enquiry by preemptively
providing for appointment of teachers on compassionate
grounds without consideration of relevant factors

contemplated in Rule 5 of the Dying in Harness Rules,

1999. The Government Orders dated 04.09.2000 and
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15.02.2013 directly obstruct the implementation of the

mandate of Rule 5 of the Dying in Harness Rules, 1999.

97. The Government Orders dated 04.09.2000 and
15.02.2013 are in direct and irreconcilable conflict with
the mandate of Rule 5 of the Dying in Harness Rules,
1999. Statutory powers vested by Rule 5 of the Dying in
Harness Rules, 1999, cannot be curbed by Governments
Orders dated 04.09.2000 and 15.02.2013. The
government orders will have to yield to the statutory

provision.

98. The narrative has the benefit of authorities in point.
The Full Bench of this Court after relying on various
authorities of the Supreme Court in Vijay Singh and others

v. State of U.P. and others® held as under:

“4. Tt is settled legal proposition that executive instructions cannot
override the statutory provisions. (Vide B.N. Nargajan Vs. State of
Mysore, AIR 1966 SC 1942; Sant Ram Sharma Vs. State of
Rajasthan & ors., AIR 1967 SC 1910; Union of India & ors. Vs.
Majji Jangammyya & ors., AIR 1977 SC 757; B.N. Nagarajan & ors.
Vs. State of Karnataka & ors., AIR 1979 SC 1676; P.D. Agrawal &
ors. Vs. State of U.P. & ors., (1987) 3 SCC 622; M/s. Beopar
Sahayak (P) Ltd. & ors. Vs. Vishwa Nath & ors., AIR 1987 SC 2111;
State of Maharastra Vs. Jagannath Achyut Karandikar, AIR 1989 SC
1133; Paluru Ramkrishananiah & ors. Vs. Union of India & ors.,
AIR 1990 SC 166; Comptroller & Auditor General of India & ors.
Vs. Mohan Lal Mehrotra & ors., AIR 1991 SC 2288; State of
Madhya Pradesh Vs. G.S. Dall & Flour Mills, AIR 1991 SC 772;
Naga People's Movement of Human Rights Vs. Union of India &
ors., AIR 1998 SC 431; C. Rangaswamaeah & ors. Vs. Karnataka
Lokayukta & ors., AIR 1998 SC 96.).

5. Executive instructions cannot amend or supersede the statutory
Rules or add something therein, nor the orders be issued in
contravention of the statutory rules for the reason that an
administrative instruction is not a statutory rule nor does it have any

28 2004 SCC OnLine All 1656
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force of law; while statutory Rules have full force of law provided
the same are not in conflict with the provisions of the Act. (Vide
State of U.P. & ors. Vs. Babu Ram Upadhyaya, AIR 1961 SC 751;
and State of Tamil Nadu Vs. M/s. Hind Stone etc., AIR 1981 SC
711).

8. In Ram Ganesh Tripathi Vs. State of U.P., AIR 1997 SC 1446, the
Hon'ble Supreme Court considered a similar controversy and held
that any executive instruction/ order which runs counter to or is
inconsistent with the statutory rules cannot be enforced, rather
deserves to be quashed as having no force of law. The Hon'ble
Supreme Court observed as under:-

"They (respondents) relied upon the order passed by the State. This
order also deserves to be quashed as it is not consistent with the
statutory rules. It appears to have been passed by the Government to
oblige the respondents and similarly situated ad hoc appointees."

9. Thus, in view of the above, it is evident that executive instructions
cannot be issued in contravention of the Rules framed under the
proviso to Article 309 of the Constitution and statutory Rules cannot
be set at naught by the executive fiat.”

99. The posts which are not tenable by compassionate
appointments under Rule 5 of the Dying in Harness
Rules, 1999 can only be filled by the public recruitment
processes as contemplated under Articles 14 and 16 of

the Constitution of India.
VIII(A). Abuse of Compassionate Appointment:

100. The wide expansion of the scope of compassionate
grounds appointments in the teeth of the holdings of
constitutional law has not gone unnoticed by the

constitutional Courts.

101. This Court in Ashish Yadav (supra) held as under:

“14. The concept of compassionate ground appointments is a welfare
measure taken by a model employer. However, there is a caution. An
overliberal interpretation of the right to the appointments on
compassionate ground will open a floodgate of such appointments
and turn them into a veritable source of recruitment. An unjustified
generous approach in compassionate ground which is not consistent
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with the applicable service rules will confer benefit to underserving
and ineligible candidates, and simultaneously deny the rights and
lawful claims of eligible and meritorious candidates from getting
appointment to government posts. Treating compassionate ground
appointments as an unconditional and vested right and making it a
source of recruitment will shear the thin veil of legality which
protects such appointments from the vice of unconstitutionality. The
very concept of compassionate ground will then be exposed to the
wrath of Articles 14, 15, 16 of the Constitution of India.”

102. A Full Bench judgement of the Andhra Pradesh

High Court in Government of Andhra Pradesh, General

Administration, Department, Hyderabad, and others v. D.
Gopaiah and others®® had drawn the red lines after
noticing the abuse of the process of making
compassionate ~ grounds  appointments in  an
indiscriminate manner. Familiar and ingenuous devices
like Government Orders were created to grant
government appointments as largesse, and to avoid
appointments by the constitutional mode of recruitment
to government posts. The overreach of the law laid down

by the Supreme Court was looked askance in D. Gopaiah

(supra).

103. The observations of Andhra Pradesh High Court in
D. Gopaiah (supra) were also affirmed by the Supreme
Court in National Institute of Technology and others v. Niraj

Kumar Singh® by holding as under:

“19. In Govt. of A.P. v. D. Gopaiah [(2001) 6 An LT 553 : (2002) 93
FLR 12 (AP) (FB)], a Full Bench of the Andhra Pradesh High Court
noticing the aforementioned judgment, opined : (An LT p. 555, para
8)

“8. By reason of Articles 14 and 16 of the Constitution of India,
great hopes and aspirations were generated in the minds of the
people of India that employment shall not be given on descent.

29 2002 (2) L.L.N. 484
30 (2007) 2 SCC 481
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Public employment is considered to be public wealth. The economy
of the State has taken a tilt from agriculture to public employment
and the growth rate of employment has increased to 34%. On a plain
reading, Article 16 of the Constitution of India carries no exception.”

It was further stated : (An LT p. 556, paras 11-14)

“11. The matter relating to grant of compassionate appointment
only in limited situation took its root in public employment. The
State and the Central Governments issued several circulars, took
various policy decisions and also changed their policy decisions
from time to time resulting in spurt in litigation. A close study of the
circulars issued by the State as also the pattern of litigations
generating therefrom leads us to take judicial notice about gross
abuse of the schemes and inherent lack of safeguards.

12. Before further adverting to the aforementioned question, we
may notice that the petitioners themselves stated that in the State of
Andhra Pradesh, no appointment had been made as a ban had been
in vogue since 1987. The appointments are being made only on
contract basis by way of schemes, which stricto sensu violate the
recruitment rules and Articles 14 and 16 of the Constitution of India.
A lot of employment is generated through the populist scheme of
regularisation of services. There are schemes for employment for
displaced persons, schemes for taking over the services of the taken
over projects, landless persons and so on and so forth. A person can
obtain appointment in terms of aforementioned schemes or on
contract basis, on political pressures, on demand of trade unions, as
also on the pressures of the non-governmental organisations. The
long and short of the matter is that unless there is somebody to push
his case, an employment cannot ordinarily be obtained by a citizen
in terms of Articles 14 and 16 of the Constitution of India. The
majority of the population faces the paradox of articulated
programmes for obtaining employment.

13. The schemes for grant of compassionate appointment on
medical invalidation, as noticed hereinbefore, had been made wider
and wider. The State has for one reason or the other compromised
with the basic principles underlying grant of public employment and
has deviated from the constitutional norms; sometimes it widened
the scope and ambit of grant of appointment on compassionate
ground to such an extent that it had to backtrack its steps. The State's
policy decision in this regard had never been on firm root. They took
different steps at different times depending on the whims and caprice
of the officer concerned or acted on pressure of the employees'
unions.

14. The law interpreting Articles 14 and 16 of the Constitution of
India in this regard has also undergone ups and downs.”
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104. The law has set its face against creation of such
contrivances to make back door entries in public
employment for the benefit of serving employees and
creating a monopoly in their favour by treating

government jobs as a largesse.

105. The Supreme Court in Bihar Rajya Dafadar
Chaukidar Panchayat (Magadh Division) v. State of Bihar

and others® relied on a Division Bench Judgement of the
Punjab and Haryana High Court wherein the learned
Division Bench saw through the devices evolved by the
Railways “to make backdoor entries in public
employment” which brazenly “militated against equality

in public employment” and held thus:

“22. The Union Ministry of Railways introduced a scheme called the
“Liberalised Active Retirement Scheme for Guaranteed Employment
for Safety Staff”20 . It allowed drivers and gangmen aged between
50 and 57 years to voluntarily retire after completing 33 years of
service (later reduced to 20 years). After retirement, a “suitable
ward” of the retired employee would be considered for employment.

23. The Division Bench in Kala Singh (supra) was seized of a writ
petition concerning an employment dispute related to the
LARSGESS but where the LARSGESS was not under challenge.
Speaking for the Division Bench, Hon’ble Surya Kant, J. (as His
Lordship then was) observed that the scheme, prima facie, does not
stand to the test of Articles 14 and 16 of the Constitution and is a
device evolved by the Railways to make backdoor entries in public
employment and brazenly militates against equality in public
employment. While dismissing the writ petition and directing the
Railways to stop making any appointment, the Division Bench also
directed that the Railways should revisit the same keeping in view
the principles of equal opportunity and elimination of monopoly in
holding public employment. An application seeking recall of the
order of the Division Bench was dismissed. The order of the
Division Bench having been challenged before this Court, a

31 Special Leave Petition (C) No.18983 of 2023
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coordinate Bench declined to interfere. In view of the observations
made by the High Court, the Railway Board terminated the scheme.”

106. Insistence for appointment as a teacher on
compassionate grounds reflects more a quest for
permanent social status, and less a claim for relief from

immediate financial destitution.

107. At the institutional level compassionate ground
appointments on posts of teachers is not promotion of
employee welfare, but appeasement of vested interests.
The Government Orders dated 04.09.2000 and
15.02.2013 manifest a culture of entitlement, and not an
ethos of service among employees of the education
department. The Government Orders dated 04.09.2000
and 15.02.2013 are a deliberate construct to place the
appointments of teachers beyond the reach of Articles

14, 16 and 21-A of the Constitution of India.

VIII(B).Sanjeev Kumar Dubey v. District Inspector of

Schools, Etawah: Relevance

108. The Government Order dated 04.09.2000 references

the judgements rendered by this Court in Sanjeev Kumar

Dubey v. District Inspector of Schools, Etawah and others™
The said reference to the judgement rendered in Sanjeev
Kumar Dubey (supra) in the Government Order dated

04.09.2000 is misconceived, misleading and redundant.

109. A learned Single Judge of this Court declared that
Section 16(2) of the Uttar Pradesh Secondary Education

32 1998 SCC OnLine All 292
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Service Commission Act, 1982 which provided for grant
of compassionate appointment on teaching posts were

ultra vires and unconstitutional in Sanjeev Kumar Dubey

(supra).

110. The learned Division Bench of this Court in Sanjeev

Kumar Dubey v. District Inspector of Schools, Etawah and
others rendered in Special Appeal No.426 of 1998%,
reversed the judgement of the learned Single Judge and

upheld the constitutionality of the aforesaid provisions.

111. The holding of the learned Division Bench of this
Court in Sanjeev Kumar Dubey(supra) is not relevant to
the instant controversy for various reasons. Firstly the
provisions pertaining to grant of compassionate ground
appointment in the instant case are entirely different.
Secondly Rule 5 of the Dying-in-Harness Rules, 1999
was not in issue in Sanjeev Kumar Dubey (supra) with the
long passage of time since the Division Bench rendered
the judgement of Sanjeev Kumar Dubey (supra),
substantial changes have occurred in the Constitution and
the laws. Incorporation of Article 21A of the Constitution
and the Right to Education Act, 2009 happened after the
Division Bench judgement in Sanjeev Kumar Dubey
(supra) is the third fact which distinguishes the said
judgement from the facts of this case. Fourthly
constitutional law propositions in point have also

materially changed after the Sanjeev Kumar Dubey (supra).

33 2000 SCC OnLine All 94
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112. The law is well settled on the point that a perfectly
valid legislation may in course of time, become

unconstitutional and discriminatory and open to challenge.

113. In Motor General Traders and another v. State of
Andhra Pradesh and others® the Supreme Court held that
what was once a non-discriminatory piece of legislation
may in course of time become discriminatory and can be
exposed to a successful challenge on the ground that it

violated Article 14 of the Constitution.

“22. In all these cases while it is true that no provision was actually
struck down, there is a firm foundation laid in support of the
proposition that what was once a non-discriminatory piece of
legislation may in course of time become discriminatory and be
exposed to a successful challenge on the ground that it violated
Article 14 of the Constitution. This is a sufficient answer to the
contention that if at the time when the Act was enacted Section 32(b)
of the Act was not unconstitutional, it cannot at any time thereafter
be challenged on the ground of unconstitutionality.”

114. Similarly while considering the varies of the Rent

Control Act the Supreme Court in Malpe Vishwanath

Acharya and others v. State of Maharashtra and
another”acknowledged that while the statute may have
been justified at the time of the enactment, with passage

of time it may become arbitrary and illegal:

“15. The aforesaid decisions clearly recognise and establish that a
statute which when enacted was justified may, with the passage of
time, become arbitrary and unreasonable. It is, therefore, to be seen
whether the aforesaid principle is applicable in the instant case. Can
it be said that even though the provisions relating to the fixation of
standard rent were valid when the Bombay Rent Act was passed in
1947 the said provision, as amended, can still be regarded as valid
now?

34 (1984) 1 SCC 222
35 (1998)2 SCC 1
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“29. Insofar as social legislation, like the Rent Control Act is
concerned, the law must strike a balance between rival interests and
it should try to be just to all. The law ought not to be unjust to one
and give a disproportionate benefit or protection to another section
of the society. When there is shortage of accommodation it is
desirable, may, necessary that some protection should be given to the
tenants in order to ensure that they are not exploited. At the same
time such a law has to be revised periodically so as to ensure that a
disproportionately larger benefit than the one which was intended is
not given to the tenants. It is not as if the Government does not take
remedial measures to try and offset the effects of inflation. In order
to provide fair wage to the salaried employees the Government
provides for payment of dearness and other allowances from time to
time. Surprisingly this principle is lost sight of while providing for
increase in the standard rent — the increases made even in 1987 are
not adequate, fair or just and the provisions continue to be arbitrary
in today's context.

30. When enacting socially progressive legislation the need is
greater to approach the problem from a holistic perspective and not
to have a narrow or short-sighted parochial approach. Giving a
greater than due emphasis to a vocal section of society results not
merely in the miscarriage of justice but in the abdication of
responsibility of the legislative authority. Social legislation is treated
with deference by the courts not merely because the legislature
represents the people but also because in representing them the
entire spectrum of views is expected to be taken into account. The
legislature is not shackled by the same constraints as the courts of
law. But its power is coupled with a responsibility. It is also the
responsibility of the courts to look at legislation from the altar of
Article 14 of the Constitution. This article is intended, as is obvious
from its words, to check this tendency; giving undue preference to
some over others.”

115. More recently the concept of transformative
constitutionalism was asserted by the Supreme Court in
Joseph Shine v. Union of India®® while examining the

changes in the judicial approach to adultery:

“4. When we say so, we may not be understood that precedents are
not to be treated as such and that in the excuse of perceptual shift,
the binding nature of precedent should not be allowed to retain its
status or allowed to be diluted. When a constitutional court faces
such a challenge, namely, to be detained by a precedent or to grow
out of the same because of the normative changes that have occurred
in the other arenas of law and the obtaining precedent does not
cohesively fit into the same, the concept of cohesive adjustment has

36 (2019) 3 SCC 39
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to be in accord with the growing legal interpretation and the analysis
has to be different, more so, where the emerging concept recognises
a particular right to be planted in the compartment of a fundamental
right, such as Articles 14 and 21 of the Constitution. In such a
backdrop, when the constitutionality of a provision is assailed, the
Court is compelled to have a keen scrutiny of the provision in the
context of developed and progressive interpretation. A constitutional
court cannot remain entrenched in a precedent, for the controversy
relates to the lives of human beings who transcendentally grow. It
can be announced with certitude that transformative
constitutionalism asserts itself every moment and asserts itself to
have its space. It is abhorrent to any kind of regressive approach. The
whole thing can be viewed from another perspective. What might be
acceptable at one point of time may melt into total insignificance at
another point of time. However, it is worthy to note that the change
perceived should not be in a sphere of fancy or individual
fascination, but should be founded on the solid bedrock of change
that the society has perceived, the spheres in which the legislature
has responded and the rights that have been accentuated by the
constitutional courts. To explicate, despite conferring many a right
on women within the parameters of progressive jurisprudence and
expansive constitutional vision, the Court cannot conceive of women
still being treated as a property of men, and secondly, where the
delicate relationship between a husband and wife does not remain so,
it is seemingly implausible to allow a criminal offence to enter and
make a third party culpable.”

VIII(C).Suo moto consideration of vires by Courts:

116. Before concluding it needs to be mentioned that
admittedly no challenge has been laid to the Government
Orders dated 04.09.2000 and 15.02.2013 which provide
for appointment of teachers on compassionate grounds.
However, the petitioner has rested his case entirely on
the aforesaid offending Government Orders. The
absence of specific challenge to the vires of the aforesaid
Government Orders will not prevent this Court from suo
moto examining the constitutionality of the provisions,

and the consequences of granting the prayer of
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mandamus upon the respondents on the basis of the

Same.

117. As a matter of procedural propriety the State
Government was put to adequate notice regarding the
constitutionality of the aforesaid Government Orders.
The State was also given an ample opportunity to
present their defence of the same. The counter affidavit
has also been filed on behalf of the State in the
connected writ petition. The submissions on behalf of

the State have been duly considered.

118. The Supreme Court in Bihar Rajya Dafadar
Chaukidar Panchayat (Magadh Division) (supra) reaffirmed
the powers of the superior Courts to suo moto take up

the issue of vires for consideration by holding:

“39. The contention, though attractive at first blush, makes no
impression. The ratio of the decision in Prakash Chand (supra)
will have no application in a case of the present nature. The
Division Bench, which passed the impugned order, did have
the authority to hear the intracourt appeal. The subject matter
out of which the challenge emerged was covered by the roster
set by the Chief Justice. It was not a case where the Division
Bench heard a petition where the vires of a law was under
challenge at the instance of a suitor. Instead, the Division
Bench exercised its inherent powers upon suo motu taking up
the point of vires for consideration and decision. As has been
held in Indian Bank v. Satyam Fibres (India) (P) Ltd. , which
has been affirmed by a Bench of three Judges in State (NCT of
Delhi) v. K.L. Rathi Steels Ltd. , inherent powers are powers
which are resident in all courts, especially of superior
jurisdiction and though these powers do not spring from
legislation but from the nature and the constitution of the
tribunals or courts themselves so as to enable them to maintain
their dignity, secure obedience to its process and rules, protect
its officers from indignity and wrong and to punish unseemly
behaviour, such power is necessary for the orderly
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administration of the justice delivery system by the courts. In
addition, we hold that inherent power can also be exercised to
do what is just keeping in mind what the justice of the case
before the court demands.

40. Judged on the anvil of the said decisions, exercise of the
inherent powers of a court in a given case over which it has
jurisdiction cannot, therefore, be seen as limited by the roster
set by the Chief Justice of the High Court.”

IX. Conclusions and Directions:

119. In the wake of preceding discussion, the following
conclusions are being recorded and corresponding

directions are being issued to the State Authorities:

(A). The Government Orders dated 04.09.2000 and
15.02.2013 insofar as they relate to appointment on the
posts of teachers on compassionate grounds are held to
be wultra vires Articles 14, 16 and 21-A of the

Constitution of India.

(B). The Government Orders dated 04.09.2000 and
15.02.2013 insofar as they relate to appointment on the
posts of teachers on compassionate grounds are violative
of Section 3 of the Right to Education Act, 2009 which
vests the right of free and compulsory education in

children.

(C). The Government Orders dated 04.09.2000 and
15.02.2013 insofar as they relate to appointment on the
posts of teachers on compassionate grounds are in
conflict with the mandate of Rule 5 of the Dying in
Harness Rules, 1999.
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(D). The Government Orders dated 04.09.2000 and
15.02.2013 insofar as they provide for appointment on
the posts of teachers on compassionate grounds are
struck down. The State Government is accordingly

directed to forthwith cease the implementation of the

Government Orders dated 04.09.2000 and 15.02.2013.

(E). The matter is remitted to respondents-authorities.
The claim of the petitioner shall be considered by the
respondents-authorities for appointment on
compassionate grounds to any other post as per law and
in line with the observations made in this judgement.
The decision shall be taken by the respondents-
authorities within a period of three months from the date

of receipt of a certified copy of this order.
120. The writ petition is finally disposed of.

121. Registry is directed to send a copy of this order to
the Principal Secretary, Department of Basic Education,

Government of Uttar Pradesh, Lucknow.

Order Date :- 16.4.2025
Ashish Tripathi



i X.APPENDIX:

Appendix-I
Government Order dated 04.09.2000:

TGS ; foeTa 04 TR, 2000

T - e e felem uRee & rrid Jard et / feoR S amRal & darere 5 5 8 o
&6 A & P AT &b Tar—Io &b Fea-e H|

qEIed,

Sudh % W g1 I8 Pl 1 e gl © fb AR {1 -1095/15-5-95-30/82,
i 02 WRa¥), 1996 & IR IR U 9ffa fder uRve & o1l dard fdemt /fAemR
HHATNIT DI HATDT H g 81 ST R I Ueb AT Dl YRS &b Fe JARISH b T H el
&I I it Ao I= TeRy, SeREIE | A Re arfaeT F@aT-41564/1997 ol PHAR §9 §M
St e fRiere, Scar 9 3§ AR ORISR §RT 9TRG 31T e 27-04-1998 &
3rgefier H AR} I o 3TIGeT WeAT-1634/15-11-98-1499 (8)/77, faHi® 08 IHat, 1999 &R
A ST TR & Fra=e 5 f1id Tft amgereer STfnfid 81 S & herawy Jffie e aReg &
37efieT Famait # g e Fararer i e S AfS § arfed & 2

2. 39 9 AR I9 AR $ I R i 27-04-1998 & g HSia $HR §9 FRT SRR
el TIT-26/98 H MR SU IR 6T & TeRfT =RIdis = 1o 31eer, feHid 01 wRaT,
2000 GRT AFHRI 99 ~IRITeRT & gdad (o f&Fe 27-04-1998 &l FRed o= 3T 81 AT 991
RIS P S G fe GRT TSI AT Traf-ad 1 Pl - <IRiTerd 6t Sfemen & nelld 5
QAR &g HefHid 1 2|

3. I F AP H A RT AR~ DY GiA&ail Bt e g rerfiyes feram &t o of a1
G DI AT Pl AFHT P gY TP [AaRIIRIT o To e flem aRucry fRiera / femR
HHATRAT T HATPTe X g 81 T IR I IRAR P T AT ! FF=felfa el va ufcaai & aref|
HATRIS BT AR U fohdl STH 1 i foram mam &: -

(1) So Yo HATEHTA H Jd TRBR! HID! &b AT Dl el (draar Fener) FRmmEedt 1999, &
UIaET! o AR & e e uRee &l Iar & fReur /fIauvR HaTal &1 Jareret § 9 8l S
W D HHART BT Uit A7 gt (St off Ry 81) il TR A7 fohelt I TRBR T Fehd TRBR
7 et 5T TRBR & FTeaned= a1 39 gRT1 AT foeft 77 & o1ef gt & Tamifaa 9 & ar
GG P $ W TP TG DI, Al i TR TN, A9 AR I Fal AR IT 5T DR &
I A1 I gRT FRIG et i & o1 usel & TErIfoId 7 811 39 Ty N gad S
3! H A9 U UTH el & SURI 81 IHP Hardio 1R R s Smem|

(2) SR v I8 fem aReg & e / fAremR HHeaRal & 0¥ Jdd AT S SRISFIR &
3iR oM & areria FefRa =gmaw diféie Ta feierT JradT I3 8 9T 31 TR ¥ URYS &l 3dT 8
38 B, B IR Urfie el & GerId J1euud /reifieT & Ug R 3@ yRYE & 37
fIEURR el Sioft & Fe¥ I o U8 R 3reraT agel Aot & us W e A /Hfer Jwar & saR
R RIS &G IS DR R Al b A=y Ml / fepan @1 fAfSer sral gY uRwela Jar 5 Iugeh
RIS TR faaR fasar s

(3) TRI-T9 WR AT MG SR U< 98 fAem (sreamuss) Jar fHaHaet, 1981 &
3R 3TE I NI DY TERIH ITeATId /AU & IS W 3N I $ A® § J01 T99a i
T8 & ISR HAToH dH1 G S R R Reh g aredr ug Rep 9 8 &l fefa 7 orfeeieg ue &
fIog Ua™ &f TRAf

(4) O T JMHT AT AR 3G 3TAST -0 TG PR Dl [AfY Pl T AU & Ig
gq Sa1 el F fafed e ordar wad 8, uReg uferr argar el w@d /o el aRd, B smfdfad
3TEATIS & Y H HARIH ag NI PR W JAT =49 A T8 F 3R Harior dl Gfadr uer o
SRR OH 0 ST Bl Tarior & 916 Fa-ad Sue & el faler wa ufemn S 5 gRe 8
arel 9@ 3reamdd FEU-uF (Fociowo) Hfelerr Uraushe & AN Usel 9 # nfeewr gq yae =
STRITT | 30746 M & w4 H weifies e § Herie e / S1eanfieT & us W Fafid fFRIfe uee
aﬂﬁ?ﬁﬁqwﬁﬁ (Fotodto) Hfterr UTeIHH ThetaTydd quf a1 3rfarf 8| wfeterr arafer § 52
amfeferd sreame & w9 | Id da-, ST 6 R aRT T -9 W giRa faar w81, <7 gl
I aredTass Tfelenr argasd 9 STl 8F & 91 & Wi [Jeed § e Jfediud & us R
PRI F1gfh Tem B SRR

g IferepRt & et f2iem v ufier e &1 g e 8N b a8 mffaid sreamed & w9 §
NI Jw T gy & Ve UfAeor 6t gawer I YIRS & dI5 TR 89 dTet Ugat
gfeteror ¥ § AT &)

U oI ST Bl i SHh SaRa Afemr ot FefRa safer § Toherarde quf de ¥ 1 That
&, & o I8 fadey Sucrey B 5 a8 agel onft & ue & Avey gfe 8g omaeT o srerEr
gfteror Iiiof o_ A fAfET sreamus & wU A T a9 R & B, feg ufderyr & 5 0 Jara
HodtoTo ufrermfefal @t T dtoctotfio uraamH & Hfemumeff & wifd & dfoctotfio UraamH Hi




SRS TRIaT &g ffed FRMI & SIgER faeR g &l foeg afs anieff a9 oft foctofo & aifcH
gt i e A fawhet <&d €, A1 W aniefl & foiy el St & ue & wvey MR Fgfe @
31T 31 IS fadhed Iy =781 M| 3rd: T angeff St dtoctodio e 3 &ifd wu | fawet & €,
D TERIS NS UG & oy 3nyed Taa: FREd T IRAT iR dfototfio wdterm # 3ifc wu |
3HA B & ATE & MM P fead ¥ wfAfaT sredmes & wu A off I7h! Fgfn Faa: @ W it
SRR, faeg O areff af Tqgel sioft & R/ ifeiRey ug & Ave HarieH 6 WeFT a-d 8, df 59
R R fomar ST Fam)

(5) O g AT A TR HHARY B Jog & i B e ST & HY 5 Yo &
folq =geem QM 37edT gueTHifeTe srear IHW 31fere wad 8l iR I fam aReg & e arefiaeer
TR R e & Tt & T -7 & U IR JaRIIoH & AU el 378 81, Bl Frf-ad oiHue 5 fafis
P Rk IS & IUeT T H o AT b Ug R FIRINH S fham STRAT |

S9E H R e & 9g R 9 13 & v H Faree & g UTH §9e 3fde — a1 o
T AT U U & SMER W USiigd fobal STRAT o favimr 5 Res 89 aTet Ual & dmied g
STFTCT T2/ Wei & M &1 UTe JATET dxd gY Hariior HaM fham SR fFRgfh Iifeert dgar
T AT Irafefal o gl ol UAd A & URA H 310 HRIel’ & o+l Ueal IR Tefeid oo 3iR
TS H1E 81 dlell Rith & AUET JARIST G AT IR T efid o Y Ih @ Bl agaR
GeNTET IR 3FTel ATE & TR H Srerafed Ganferd geit i & gadT deel W Hefeld oed el o
goft & Reh g & AUET Jae M TR & folt Tdes areff & 97 FRIRh ufeiert & erafery +
TSt 8t foife 31 ufer ad &t orafd I 8 & A18 & <ifiH $if fiad we I meM T Mo e
& G & TJIR Ao ag Sivft i o Rith Iucrey &l it a1 Feaf-aa aneff &1 79 usfiga
arfefal i gEit | et fam SR oiR 99 fRfG & T eneff S gfaer o & fag o =&
€ SR, fieg 39 o 9 gd IS 9nft AR & R U /srfeieg ue & \ey Jariee &g ST
HNAT 37 T I MEPRT & BRIy H siia @1 o, Bl 39 W faaR faam S|

TP ST GRAR BT Hic uRFATTAT T G o gU Al @d1g sneff feifdes wwerl & o
& Rfth & Aey Jaried H Fe1fad e @ R e g I deeblel VRIS el JATaLehdl
3IHE HRAT 81 A1 FRYfR IereRT & foly 0 srafeldi & wwamer 7 =gef #oft 7 Reh o sffdiey wal &
A& G ST &b GARIAT 7S U e PR IR HaRI < Bl 3TUHR BNl Jgi I8 T
T3 ST 2 6 U IR g NS & ®U § Ued HarRioH o giagr R JAER & HIg R T8l
&

(6) & gd® M R = HMaw Argar R g 8, @ IRis Ren aReg &
G TR BITad | Reh U et uReey faeneral 5 agef soft & Rk a1 ifeey ue wR Sariee
1 gRgr TeM b TR SFUT TR PRI & Ty J oIt s & favg qae onfia
AT STGH=T T8l R

(7) ooy ug wfasy § R 8 gt Uel & Aed S5 -99g R GHRINT Ry SR
PRI TR SUS @1 SoTs AT §Y Reh /31 el & fog Jae Mfsidl of Jariford o
SFUS & PrIfedl H Tt off SrfeRie ug & kg FRYfAT 81 &1 SRR STfeRied Ug & Rl &RT &6l
TRl Fa Y T A fRreRoT 3R Jarfrg ot & forg Bt SR

(8) g AT SR TG FHAR! & I & FAid I uig af & iR Jariee & forn
3MIE TR fhaT ST HeelT &, UReg T8l 1T TR DI Jg FHILH & TR 6 Jarie™ & g smde
F & foly e a7 i ¥ foret ffere Amer & orgfad i Biclt € I8l a8 smamel o g a8
e H =R TG iR Gyt T I HRIATE S F Y snaege T, SIfEw A RS aR Fedt
g Rl 9 59 eme &t rffe /fAfdefiaxtr & Ty H wRde ST R Wient gy fam
fRu® (d0) & ATz & AT B U 5y SR

(9) TR U< HATHIS H Jd TRBRI Hahi & T Dl T & T2 T —F9T R FNAa
foremTaett &t sgaetall & o1efF IR YT 9ffes e aRve & FaTRal & Jae nfad & acw gae
freror/ femIaR ¥Rt & ga, Sifdanfed srerdT fagar G, aet sreraT ufd | &rml

(10) a7 MFAT B Y F JaTIoH & folg A Mg H=T S 5 Feifda Tt & Far fmi
4§ fafga 2, 2rft

4— ISUTA IR T IR% e rfafem, 1972 (SR vy ifaf e Swer-34, 99 1972) &t
RT-13 DI IUGRT (1) &F IR T 3N < & fob SWYh MU & AR Hrfare! gHfad $it s

5— I8 3T o1 08-01-1999 I THTE HFT STRAT|

6— I8 IR T AU & JATHT TEAT 3M$oTHo Vo —1490/H/2000, i 29-08-2000 H
ITH ST Tafa I frfa o o - &1
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ASHISH NAYAN TRIPATHI
High Court of Judicature at Allahabad

ii Appendix -1I

Government Order dated 15.02.2013:

ui: 3.1, /5338-15435/2012-13 &7 15.2.2013

- SR wer IRY® e uRee & fEunes Fearfeld srfa /fere 3§ erika e /e &
amferdt &1 fFRIfh & e |

qEIed,

PUAT AR FEAT 95/79-5-2013-01(1) /13 fATF 11 TRas), 2013 &7 ¥ T80T A
BT HE PN OGP T1e7H I A gRT ST fhar mr 8 o aR=eer Svaam —5193/15-5-2000—
400(222)/99 f&1id 4-9-2000 & FcFia 3.1, 8% fAer gRye & e Jara et /fAemoR
HHATNAT DT FATPIA H Jog & oI TR Jddb P URAR P Tedblicid IMed o7 & Ie¢d H Jdd &b b
e @t uRye & e Tenfald foermer /sraferr & wfdwr aaf R ufdsee & arefs Jarie &
3R T o STt craeeent &t it 8, TReg T ST & Harie A fderd 8 & HRUT U1: dlo
AR, o TR 3MfS & Ter faws AT &7 TFFT H_T U B 31d: TR Tk IR Aol faran
T & 5 I FettaR SHuST Fraferl # gdd MfHd & JaRieH & aAfrad ol dt Feter 6t S
derr giRa T & IR UTH Jad M3 & 37ded YAl & AR & HREE 31 9/ 2013 Td
GFAT IR ol S| I FrRYRh TEeRT SRT 9o MM & JarIor Bf Hride! 9T et
PHROT P T8l DT Sl & AT YRV Pl IFGIH ©Y F Afed G ST & O g & [aog
FRETIER S HRIATe! fhdl ST 1R e i SR

2- 31T Ih e el T PSS | Ulel PR §Y Jeid T3 bl arNford fhar S Feaeeft
TRUT T TG BU o AR ST e fadie 31 R 2012 T UTH 9 3Mfd & afrad /
freaTRa gaeon 6 gamr RafRa ure &R e 15 3l 2013 T@ UAS o 7 aree /uRee srafad
@ IueTey TR AT faar S|

37e: QTR & SFUTer H FFTTaR SBRiaTe gHfad -

1- &7 28 HRART 2013 T U SFUS &b T TeRID S f2a siferaral &1 Ffad o &6
qolp HHART el Heg b Ui a¥ R el §U & I YRARSII | F¥D PR g H(od PN 1 Jaib b
URAR & T AT IRt Jad AT DI § Ffn amear @ O oo Afde , aiR«, Fg W,
uiRaTRe Tl & SFMRI & A1 HeRId 9 fer IfIdRt & a1 | e Ife e sifemrt
FITAT & FGH x|

2- e 9t forer srfereRt O¥ I Ml & e U U ST H 5 ATd 2013 T 31U Brferd
W 31a9 UTH 9 of SR Fgfh 3g U6 STae UH1 bl Jae M UfieT § vargaR Rk 13 fidid 31
91 T 2013 T @y Ffd |

3- IR ga& onfed IR H e aRT Tenfiq faet fRafderem @ Fae U a1 TRAR FRT IS
TS ARIAT UTH SUTIY & F1e —HT IR Tl FIT UTH Tfeleor S | e Hfer qreushy
(.23, ar fafere .83 & - ITR U< IRGR FRT FATfeld 37T R TRAR GRT Farfeld
STEATID AT URIET IOl 81 T IHb! FRYfh e AT DI H Heeh HeATD b U W Dl IR
3l 1 R 5 e T3 PIC H HerIed ST & Us W Fgfh Balfd 7 &f I3 |

4- IR FASF AT 9 ¥ HH VSIS I & a1 IRVST PRIl § e foifie a1 ug b &
Tt ge ST Bic 7 fAfded & ug W Fgfh & 51 Faclt B

5- IS aReR Fraferd o ug Rep 7 &1 a1 3rar g MfSd &t AW o7 | dhem—8 Il 8l af iR
I aReS el /sriferi 3 agef Soft &7 g ~Reh 7 81 af +ff s1feiea ue & ufd 9o onfard @i 5
Tgel #ivfl & ug W FRIfR BT S Hacll B

6— IR D SMIAT T Dl Jg F 5 IY I1% 37TdSA Pl & A forer e e srfdreTRal aRT 34
T Dl g 319y T 1Y b dal gd o Jaid & (il M BT oI o DIC H FRIfh Al 781 &f it
g1 39 AT Bl g I & 918 B el 9 f2em rfIaRt gae Mfsd &1 smded U= uRye dferd o
RS T S|

7- TS 9fe fem srfdert i 31 fRFeR, 2012 T UH Jdd 3Mfed & Afad /FRATRT Feul
& goe FaiRa ureu R A 15 ild, 2013 9@ YAS o H A /uRYS drIfay @Y gy
I IR |

PUYIT IIRIPITHAR HRIATS! G TAd P |

Order Date :- 16.4.2025
Ashish Tripathi
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