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1. The Criminal Reference No. 2 of 2024 is the reference under
Section 366(1) of the Code of Criminal Procedure, 1973 (Section
407(1) of Bharatiya Nagarik Suraksha Sanhita, 2023) made by the
learned 7t Additional Sessions Judge, Raipur for confirmation of
the death sentence awarded to the accused- Panchram @ Mannu
Gendre, who has been convicted by the learned 7" Additional
Sessions Judge, Raipur, in Sessions Case No. 180 of 2022, for the
offences under Sections 363, 364 and 302 of IPC and sentenced
for R.l. for 5 years with fine of Rs. 500/-, R.I. for 10 years with fine
of Rs. 500/- in default of payment of fine further R.I. for 2-2 months
and death sentence (subject to confirmation by the High Court) with
fine of Rs. 1000/- in default of payment of fine further R.l. for 3

months.

2. The Criminal Appeal No. 151 of 2025 is filed by the appellant/
accused- Panchram @ Mannu Gendre under Section 415(2) of

Bharatiya Nagarik Suraksha Sanhita, 2023, against impugned



judgment of conviction and sentence dated 28.11.2024 passed by
learned 7" Additional Sessions Judge, Raipur in Sessions Case No.
180 of 2022, whereby the appellant has been convicted and
sentenced for the offences under Sections 363, 364 and 302 of IPC
and sentenced for R.Il. for 5 years with fine of Rs. 500/-, R.I. for 10
years with fine of Rs. 500/- in default of payment of fine further R.I.
for 2-2 months and death sentence (subject to confirmation by the
High Court) with fine of Rs. 1000/- in default of payment of fine

further R.I. for 3 months.

Both the Criminal Reference and Criminal Appeal are arising out of
the same crime number, same sessions trial and a common

judgment. Therefore, both are being heard and decided together.

The facts of the case, in brief, are that, on 05.04.2022, at about
10:00 PM, the mother of the deceased Smt. Pushpa Chetan/PW-1
lodged a missing report that his neighbour Panchram Satnami @
Mannu had taken her two minor sons- Divyansh and Harsh Kumar
Chetan, at about 10:00 AM to visit places and after some time, he
left Divyansh to her house and again taken Harsh Kumar Chetan
with him, but till that time he has not returned back to her house.
Despite his search in nearby places, his whereabouts could not be
traced out. She described her physic and wearing of her minor son
to the police. The report of Smt. Pushpa Chetan/PW-1 was reduced
in writing at Police Station Urla, District Raipur, in Rojnamcha
Sanha No. 47, dated 05.04.2022, which is Exhibit P-33. FIR/Exhibit

P-34 was also registered as Crime No. 140 of 2022 at Police



Station Urla, District Raipur, against the appellant/ accused-
Panchram Satnami @ Mannu, for the offence under Section 363 of

IPC.

During the investigation, the mobile number of the appellant/
accused was collected and was kept under surveillance and after
examining its tower location, ultimately, the appellant/accused was
traced out and, on the basis of his mobile location, found at Nagpur,
Maharashtra, and he was arrested on 07.04.2022 at Nagpur, and
the police has taken him to Urla Police Station, Raipur. The
appellant/accused was interrogated, and his memorandum
statement/ Exhibit P-8 was recorded in the presence of the
witnesses Ashish Yadav and Johan Dinkar on 08.04.2022 at 10:00
AM. In his memorandum statement, he disclosed the entire incident
and also disclosed that he burnt the deceased near Nevnara and
Akoli Khar, and he sold his motorcycle to Kiran Auto, Bhilai. He kept
his shirt in his bag, and he was running the mobile SIM number of
his mother. On the basis of his memorandum statement, the police
proceeded towards the place where the appellant/accused alleged
to have committed the murder of the deceased. The police have
also called the Forensic Team at the place of the incident through
the memo/Exhibit P-36. When the police reached on the spot on
08.04.2022 at about 10:30 AM along with the appellant/accused
and witnesses on the pointing out of the appellant, the half-burnt
dead body of the deceased was found, which has been seized vide

seizure memo/Exhibit P-35. The father of the deceased, namely



Jayendra Chetan/PW-2, has identified the dead body of the
deceased on the basis of his half-burnt clothes, face and hairs and
identified it to be the dead body of his son Harsh Chetan and
identification memo/Exhibit P-4 was prepared in the presence of the

witnesses.

Notice under Section 175 of CRPC was issued to the witnesses of
the inquest, and the inquest/Exhibit P-3 of the dead body of the
deceased Harsh Chetan, aged about 4 years, was prepared on
08.04.2022 in the presence of the withesses and thereafter, the
dead body was sent for its postmortem to Ambedkar Memorial
Hospital, Raipur through the constable No. 102- Abhishek Singh.
The postmortem of the dead body of the deceased was conducted
by Dr. M. Nirala/PW-12, who, after its postmortem, gave report/
Exhibit P-5. While conducting the postmortem, the doctor noticed
that skin was missing from the left side of the head, face, left side
chest and left side abdomen. Dry burns are present on bilateral
hands and bilateral foots. Maggots 1.5 cm on all over the body. Skin
pilling present. Second to third-degree burns are present all over
the body, and total burnt surface area is 100%. After conducting the
postmortem, the doctor has opined that the cause of death is burn
injuries, final opinion will be given after the viscera report and
circumstantial evidence provided by police, duration of death within
one week prior to postmortem examination. The viscera of the dead
body of the deceased was seized by the police vide seizure

memo/Exhibit P-16.



The burnt grass along with soil, plain soil, plain grass, one burnt
matchstick, one plastic container having the smell of petrol and its
cap and a half-burnt piece of towel were seized from the spot on
08.04.2022 vide seizure memo/Exhibit P-10. Spot map/Exhibit P-46
was prepared by the police, and Exhibit P-49 was prepared by the
Patwari. One motorcycle bearing registration No. CG-04/DS-2363,
its RC book, Aadhar card of the appellant- Panchram Satnami and
the insurance certificate of the motorcycle have been seized from
Kiran Sahu, to whom the motorcycle was sold by the appellant vide
seizure memo/Exhibit P-7. From the DVR of CCTV installed in the
shop of Kiran Sahu, the CCTV footage was extracted in a pen drive
through Bhavesh Rao Wadekar and the said pen drive was seized
on 19.04.2022 vide seizure memo/Exhibit P-11. Another CCTV
footage was extracted in a pen drive from the DVR of CCTV
installed in the house of Rajesh Yadav, Ward No.4, Urla and seized
vide seizure memo/Exhibit P-12. In the said CCTV footage, it has
reflected that the appellant is taking the deceased with him by his
motorcycle. A certificate under Section 65-B has also been obtained
from Techzone Infosystems, Pandri, Raipur, which is Exhibit P-12A.
Bhavesh Rao Wadekar is the owner of the said Techzone
Infosystems, Raipur, who extracted the CCTV footage in the pen

drive.

From Smt. Laxmi Koshley, one OPPO mobile phone having SIM
card of Idea company bearing No. 7049257021, another Nokia

mobile phone having SIM card of Idea company bearing No.



7440717348 was seized vide seizure memo/Exhibit P-13. Smt.
Laxmi Koshley is the sister of the appellant- Panchram Gendre and
both the aforesaid mobile phones were used by her and her son
Khuman, in which on 05.04.2022 and 07.04.2022, the appellant
called from his mobile phone (registered in the name of his mother)
No. 8435934997. Another mobile phone having SIM No.
9753341814 has been seized from Raja Tandon vide seizure

memo/Exhibit P-17.

The blood samples of the mother and father of the deceased were
collected for the DNA test report, and the same was sent to the
State FSL, Raipur, DNA Unit, from where the DNA report/Exhibit P-
22 was received. According to the DNA report, the Jayendra Chetan
and Smt. Pushpa Chetan was found to be the biological parents of
the deceased Harsh Chetan. The viscera of the dead body, which
was seized by the police vide seizure memo/Exhibit P-16 was also
sent for its chemical examination to State FSL Raipur, from where
the viscera report/Exhibit P-28 was received and no poisonous
substance was found in the viscera of the deceased. After obtaining
the viscera report, a query was made from the doctor who
conducted the postmortem of the dead body, through the
memo/Exhibit P-31, which was replied to by Dr. M. Nirala/PW-12
through the query report/Exhibit P-15 and replied that since no
poisonous substance was found in the viscera of the deceased and
his whole body was burnt. Therefore, the death of the deceased

was due to burn injuries and since in the requisition memo, it has
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been mentioned that on 05.04.2022, at about 10:00 AM, the
appellant- Panchram Gendre @ Mannu took the minor Harsh
Chetan to village Nevnara and Akoli Khar and committed his murder
by pouring petrol and thus in the circumstances, the nature of death

would be homicidal.

Dehati Merg Intimation/Exhibit P-1 was recorded on 08.04.2022, at
about 11:30 AM. The appellant was arrested on 08.04.2022, and his
memorandum statement/Exhibit P-8 was recorded in the presence
of the witnesses. On the basis of his memorandum statement, one
full shirt having the smell of petrol, and one black colour mobile
having two SIM cards Nos. 8435934997 and 7415486855 and cash
amount of Rs. 10,150/- have been seized vide seizure
memo/Exhibit P-9. The burnt grass and soil, plain grass and soil,
burnt matchstick and plastic container, half-burnt piece of towel and
one full-shirt seized from the appellant were sent for chemical
examination to State FSL, Raipur from where report/Exhibit P-25
was received and in a plastic container and half-burnt towel (Article
‘D’ and ‘E’), the petrol remains were found, however in other articles
no petrol remains were there. The call details report of mobile No.
8435934997, which was used by the appellant, has also been
obtained by the police vide Exhibit P-50. The photograph of the

deceased was also taken, which is Article ‘4.

Statements of the witnesses under Section 161 of CRPC have been
recorded. The statement under Section 164 of CRPC of the brother

of the deceased namely Divyansh (Exhibit P-51) was also recorded



12.

13.

14.

and after completion of the usual investigation, a charge sheet was
filed against the appellant before the learned Judicial Magistrate
First Class, Raipur, for the offence under Sections 363, 364 and 302
of IPC. The case was committed to the Court of Learned Sessions
Judge, Raipur and the same was transferred to the Learned Trial

Court for its trial.

The learned trial Court has framed charge against the
appellant/accused for the offence under Sections 363, 364 and 302

of IPC. The appellant abjured his guilt and claimed trial.

In order to prove the charge against the appellant/accused, the
prosecution has examined as many as 21 witnesses and relied
upon 51 documents as Exhibit P-1 to Exhibit P-51. The statement of
the appellant/accused under Section 313 of CRPC has also been
recorded, in which he denied the circumstances that appeared
against him, pleaded innocence and submitted that he had been
falsely implicated in the offence. He further submitted that he had
taken both the children to eat snacks and thereafter he left them to
their house, but at that time, their house was found locked. Their
mother had beaten them by danda and at that time, her brother-in-

law and uncle were also there.

After appreciating oral as well as documentary evidence led by the
prosecution, the learned trial Court has convicted the appellant/
accused for the alleged offences and sentenced him as mentioned

in the earlier part of the judgment, hence this reference for
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confirmation of the death sentence as well as appeal filed by the

appellant against his conviction and sentence.

Mr. Abhishek Sinha, Senior Advocate learned counsel appearing for
the appellant in Criminal Appeal No. 151 of 2025 would submit that
the prosecution has failed to prove its case beyond reasonable
doubt. There are material omissions and contradictions in the
evidence of prosecution witnesses, which cannot be made basis to
convict the appellant in the capital offence. There is no eyewitness
to the incident and the case of the prosecution is based on
circumstantial evidence, but the chain of circumstances is not
completed. The CCTV footage obtained by the prosecution itself is
doubtful as it shows that the appellant has taken both the children
with him and left them in their house after some time and there is no
footage that the appellant again took the deceased alone with him.
It is only surmises and conjunctures and hypothetical allegations
that the appellant has taken the deceased. The last-seen theory
could not be proved by the prosecution. Further, the prosecution
has also not been able to prove the motive to commit the murder of
the deceased against the appellant. The dead body is found in an
open place. No remains of petrol have been found on the shirt of
the appellant. He would also submit that the mobile call details are
not sufficient to conclude the guilt of the appellant in the offence of
murder of the deceased. The memorandum statement as well as
the alleged seizure made from the appellant has also not been

proved as the witnesses have not fully supported the prosecution
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case. The conduct of the appellant was also not abnormal as he
went to Nagpur in search of his job and the police arrested him from
Nagpur on suspicion, therefore, there are various missing links from
the chain of circumstances and the appellant is entitled to acquittal.
He would also submit that the prosecution was under bounden duty
to prove its case beyond reasonable doubt, when the prosecution
failed to prove its case, it cannot take advantage of the fact that the
accused has not been able to probabilise his defence. It is settled
law that the prosecution must stand on its own. He would rely upon
the judgment of Kanhaiya Lal v. State of Rajasthan, (2014) 4 SCC
715. He would further submit that in case it is found that the
appellant has committed the murder of the deceased, the offence
does not come under the purview of the rarest of the rare and
capital punishment of the death sentence cannot be awarded to

him.

Per contra, learned counsel appearing for the State vehemently
opposes the submissions made by learned counsel for the
appellant and has submitted that the prosecution has proved its
case beyond reasonable doubt. But for minor omissions and
contradictions, the evidence of prosecution witnesses is fully
reliable, which is sufficient to hold guilty of the appellant in the
offence in question. The complete chain of circumstances have
been proved by the prosecution by leading cogent and clinching
evidence and there is no whisper of doubt that the appellant is not

the perpetrator of the crime. On the date of the incident, the
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appellant had taken the deceased alone with him on his motorcycle
but has not returned back. The appellant, after committing the
murder of the deceased near village Nevnara and Akoli Khar, sold
his motorcycle to one Kiran Sahu and went to Nagpur. He was
using the mobile number of his mother by purchasing a new mobile
phone and he could be arrested from Nagpur. The dead body was
recovered on his instance from the village Nevnara and Akoli Khar.
The motive has also been proved by the prosecution that the
appellant had an evil eye upon the mother of the deceased, but she
was not interested in him, which gives cause to commit the offence
of murder of her son. From the postmortem report, the burn injuries
were antemortem, which itself shows the brutality of the offence
which the appellant has committed, for which the death penalty is
only the appropriate punishment for the appellant, which the
learned trial Court has rightly considered in its judgment of
conviction and sentence. The impugned judgment of conviction and
sentence passed by the learned trial Court is based on proper
appreciation of evidence and gravity of the offence, which needs no

interference.

He would further submit that the manner in which the appellant has
committed the murder of a minor boy by causing antemortem burn
injuries, can be said to be a rarest of rare case, and there is no
chance of reformation of the appellant and he is burdened to the
society, therefore, imprisonment for life or other sentence is

completely inadequate, only the death sentence would be
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appropriate punishment, which has rightly been awarded to him. He
would rely upon the judgment of the Hon’ble Supreme Court in the
matter of Balwan Singh v. State of Chhattisgarh and another,

(2019) 7 SCC 781.

We have heard learned counsel for the parties and considered their
rival submissions made hereinabove and also gone through the

record of the trial Court with utmost circumspections.

The dead body of the deceased was found in burnt condition
between Nevnara and Akoli Khar in the field, though the death of
the deceased is prima facie appears unnatural, it is necessary to
deal with the evidence which proves that the deceased died due to
antemortem burn injuries. To determine the nature of the death of
the deceased, the most important witness is the doctor, who
conducted the postmortem of the dead body of the deceased. PW-
12/Dr. M. Nirala, who conducted the postmortem of the dead body,
stated in his evidence that on 08.04.2022, the dead body of the
deceased was brought before him for its postmortem and the dead
body was identified by Jayendra Chetan, Devendra Chetan and
constable Abhishek Singh. On being external examination, he found
that the dead body of a male child covered with a black polythene
and white cloth, a foul smell was present on over body, blackish
discoloured due to burn and decomposition on over body, skin
missing from left side head, face, left side chest and left side
abdomen, dry burn present on bilateral hands and bilateral foots,

maggots 1.5 cm on all over body, skin pilling present, second to
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third-degree burn present on all over body and total burn surface
area 100%. On being internal examination, the skull bone and
meninges intact. The diaphragm, ribs and trachea were intact, shoot
particles were present in the trachea and both lobes of the lungs
were intact. Since shoot particles are present in the trachea, the
burn injuries are antemortem. The viscera was preserved for its
chemical examination and opined that (i) the cause of death is burn
injuries, (ii) final opinion will be given after the viscera report and
circumstantial evidence provided by police, (iii) the duration of death

within one week prior to postmortem examination.

When the viscera report/Exhibit P-21 was received by the police,
they made a query to the doctor with respect to the nature of death,
and the doctor has opined vide its query report/Exhibit P-15 that in
the viscera of the deceased, no poisonous substance was found
and the whole body of the deceased was burnt and thus the death
of the deceased was due to burn injuries and the circumstances
suggests that his death was homicidal in nature. In his cross-
examination, though he stated that he could not explain the basis
on which he stated that the burn area on the body of the deceased
is 100%, that itself does not affect his credibility and the post-
mortem report that the death of the deceased was not homicidal but

for some other reason.

The dead body was duly identified by Jayendra Chetan/PW-2, who
is the father of the deceased and he identified the dead body by his

face, clothes, and hairs and proved the identification memo/Exhibit
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P-4. From the DNA report/Exhibit P-22, the complainant Pushpa
Chetan/PW-1 and Jayendra Chetan/PW-2 were proved to be the
biological parents of the deceased Harsh Chetan, whose dead body
was found on the spot and whose death was proved to be homicidal
in nature. It is also not specifically denied by the appellant/accused
that the dead body found on the spot is not the dead body of Harsh

Chetan and belongs to someone else.

Further, from the Dehati Merg Intimation/Exhibit P-1, inquest/Exhibit
P-3, dead body identification panchnama/Exhibit P-4, it is duly
proved by the prosecution that the deceased Harsh Chetan was
missing since 05.04.2022 and whose dead body was found on
08.04.2022 from Nevnara and Akoli Khar in half-burnt condition and
whose death was found to be homicidal. The learned trial Court has
rightly appreciated the evidence available on record and holds the
death of the deceased was homicidal in nature, on which we also

impress our concurrence.

The prosecution’s case based on circumstantial evidence and chain
of circumstances are; (i) Last seen together, (ii) Conduct of the
appellant, (iii) Recovery of the dead body on the instance of the
accused person, (iv) Call details of the mobile phone numbers, (v)
Motive, (vi) CCTV footage, and (vii) Non-explanation of the
incriminating circumstances appears against him in 313 CRPC

statement.
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24. The Hon’ble Supreme Court in the case of Madhu Vs. State of

Kerala, 2012 (2) SCC 399 has held in paragraph 5 that:

“6. The <care and caution with which
circumstantial evidence has to be evaluated
stands recognized by judicial precedent. Only
circumstantial evidence of a very high order can
satisfy the test of proof in a criminal prosecution.
In a case resting on circumstantial evidence, the
prosecution must establish a complete unbroken
chain of events leading to the determination that
the inference being drawn from the evidence is
the only inescapable conclusion. In the absence
of convincing circumstantial evidence, an
accused would be entitled to the benefit of

doubt.”

25. In the matter of Digambar Vaishnav and Another Vs. State of
Chhattisgarh, 2019 (4) SCC 522, the Hon’ble supreme Court has

held:-

“14. One of the fundamental principles of criminal
jurisprudence is undeniably that the burden of
proof squarely rests on the prosecution and that
the general burden never shifts. There can be no
conviction on the basis of surmises and
conjectures or suspicion howsoever grave it may
be. Strong suspicion, strong coincidences and
grave doubt cannot take the place of legal proof.
The onus of the prosecution cannot be

discharged by referring to very strong suspicion
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and existence of highly suspicious factors to
inculpate the accused nor falsity of defence could
take the place of proof which the prosecution has
to establish in order to succeed, though a false
plea by the defence at best, be considered as an
additional circumstance, if other circumstances

unfailingly point to the guilt.

15. This Court in Jaharlal Das v. State of Orissa,
(1991) 3 SCC 27, has held that even if the offence
is a shocking one, the gravity of offence cannot
by itself overweigh as far as legal proof is
concerned. In cases depending highly upon the
circumstantial evidence, there is always a danger
that the conjecture or suspicion may take the
place of legal proof. The court has to be watchful
and ensure that the conjecture and suspicion do
not take the place of legal proof. The court must
satisfy itself that various circumstances in the
chain of evidence should be established clearly
and that the completed chain must be such as to
rule out a reasonable likelihood of the innocence

of the accused.

16. In order to sustain the conviction on the basis
of circumstantial evidence, the following three

conditions must be satisfied:

i.) the circumstances from which an
inference of guilt is sought to be drawn,

must be cogently and firmly established,;
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ii.) those circumstances should be of a
definite tendency unerringly pointing

towards the guilt of the accused; and

iii.) the circumstances, taken cumulatively,
should form a chain so complete that there
is no escape from the conclusion that within
all human probability the crime was
committed by the accused and none else,
and it should also be incapable of
explanation on any other hypothesis than

that of the guilt of the accused.

17. In Varkey Joseph v. State of Kerala, 1993
Suppl (3) SCC 745, this Court has held that
suspicion is not the substitute for proof. There is
a long distance between 'may be true' and 'must
be true' and the prosecution has to travel all the

way to prove its case beyond reasonable doubt.

18. In Sujit Biswas v. State of Assam, (2013) 12
SCC 406, this Court, while examining the
distinction between ‘proof beyond reasonable

doubt' and 'suspicion’ has held as under:

"13. Suspicion, however grave it may be,
cannot take the place of proof, and there is
a large difference between something that
“may be” proved, and something that “will
be proved”. In a criminal trial, suspicion no
matter how strong, cannot and must not be

permitted to take place of proof. This is for
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the reason that the mental distance between
“may be” and “must be” is quite large, and
divides vague conjectures from sure
conclusions. In a criminal case, the court
has a duty to ensure that mere conjectures
or suspicion do not take the place of legal
proof. The large distance between “may be”
true and “must be” true, must be covered
by way of clear, cogent and unimpeachable
evidence produced by the prosecution,
before an accused is condemned as a
convict, and the basic and golden rule must
be applied. In such cases, while keeping in
mind the distance between “may be” true
and “must be” true, the court must maintain
the vital distance between mere conjectures
and sure conclusions to be arrived at, on
the touchstone of dispassionate judicial
scrutiny, based upon a complete and
comprehensive appreciation of all features
of the case, as well as the quality and
credibility of the evidence brought on
record. The court must ensure, that
miscarriage of justice is avoided, and if the
facts and circumstances of a case so
demand, then the benefit of doubt must be
given to the accused, keeping in mind that a
reasonable doubt is not an imaginary, trivial
or a merely probable doubt, but a fair doubt
that is based upon reason and common

sense".
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In the matter of Nagendra Sah Vs. State of Bihar, 2021 (10) SCC
725 in paragraphs 17 and 18 replying upon the golden principles
enumerated in the case Sharad Birdhichand Sarda Vs. State of
Maharashtra, 1984 (4) SCC 116, the Hon’ble Supreme Court has

held as under:

“17. As the entire case is based on circumstantial
evidence, we may make a useful reference to a
leading decision of this Court on the subject. In
the case of Sharad Birdhichand Sarda v. State of
Maharashtra2, in paragraph 153, this Court has
laid down five golden principles (Panchsheel)
which govern a case based only on
circumstantial evidence. Paragraph 153 reads

thus : -

“153. A close analysis of this decision
would show that the following conditions
must be fulfilled before a case against an

accused can be said to be fully established:

(1) the circumstances from which the
conclusion of guilt is to be drawn should be

fully established.

It may be noted here that this Court
indicated that the circumstances concerned
‘must or should’ and not ‘may be’
established. There is not only a grammatical
but a legal distinction between ‘may be

proved’ and “must be or should be proved”
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as was held by this Court in Shivaji
Sahabrao Bobade & Anr. v. State of
Maharashtra where the following

observations were made:

19.....Certainly, it is a primary principle that
the accused must be and not merely may be
guilty before a court can convict and the
mental distance between ‘may be’ and ‘must
be’ is long and divides vague conjectures

from sure conclusions.

(2) The facts so established should be
consistent only with the hypothesis of the
guilt of the accused, that is to say, they
should not be explainable on any other

hypothesis except that the accused is guilty,

(3) the circumstances should be of a

conclusive nature and tendency,

(4) they should exclude every possible
hypothesis except the one to be proved,

and

(5) there must be a chain of evidence so
complete as not to leave any reasonable
ground for the conclusion consistent with
the innocence of the accused and must
show that in all human probability the act
must have been done by the accused.”

(emphasis added).
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18. Paragraphs 158 to 160 of the said decision are

also relevant which read thus :

“158. It may be necessary here to notice a
very forceful argument submitted by the
Additional Solicitor-General relying on a
decision of this Court in Deonandan Mishra
v. State of Bihar, to supplement his
argument that if the defence case is false it
would constitute an additional link so as to
fortify the prosecution case. With due
respect to the learned Additional Solicitor-
General we are unable to agree with the
interpretation given by him of the aforesaid
case, the relevant portion of which may be

extracted thus:

9....... But in a case like this where the
various links as started above have been
satisfactorily made out and the
circumstances point to the appellant as the
probable assailant, with reasonable
definiteness and in proximity to the
deceased as regards time and situation, . . .
such absence of explanation or false
explanation would itself be an additional

link which completes the chain.”

159. It will be seen that this Court while
taking into account the absence of
explanation or a false explanation did hold

that it will amount to be an additional link to



23

complete the chain but these observations
must be read in the light of what this Court
said earlier, viz., before a false explanation
can be used as additional link, the following

essential conditions must be satisfied :

(1) various links in the chain of evidence led
by the prosecution have been satisfactorily

proved,

(2) the said circumstance points to the guilt
of the accused with reasonable

definiteness, and

(3) the circumstance is in proximity to the

time and situation.

160. If these conditions are fulfilled only
then a court can use a false explanation or a
false defence as an additional link to lend
an assurance to the court and not
otherwise. On the facts and circumstances
of the present case, this does not appear to
be such a case. This aspect of the matter
was examined in Shankarlal case where this

Court observed thus:

30........ Besides, falsity of defence cannot
take the place of proof of facts which the
prosecution has to establish in order to
succeed. A false plea can at best be

considered as an additional circumstance, if
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other circumstances point unfailingly to the

guilt of the accused." (emphasis added)”

In the matter of para Surendra Kumar and Another Vs. State of
Uttar Pradesh, 2021 (20) SCC 430, the Hon’ble supreme Court

has held in 11 and 12 that:-

“11. As the case against the appellants is entirely
based on circumstantial evidence, it is necessary
to determine whether the available evidence lead
only to the conclusion of guilt and exclude all
contrary hypothesis. The enunciation on the law
of circumstantial evidence stood the test of time
since Hanumant Vs. State of Madhya Pradesh1

where Mahajan J., has written as under:-

“10.cninenene. It is well to remember that in
cases where the evidence is of a
circumstantial nature, the circumstances
from which the conclusion of guilt is to be
drawn should in the first instance be fully
established, and all the facts so established
should be consistent only with the
hypothesis of the guilt of the accused.
Again, the circumstances should be of a
conclusive nature and tendency and they
should be such as to exclude every
hypothesis but the one proposed to be
proved. In other words, there must be a
chain of evidence so far complete as not to

leave any reasonable ground for a
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conclusion consistent with the innocence of
the accused and it must be such as to show
that within all human probability the act
must have been done by the

accused............... ”

12. The nature, character and essential proof
required in criminal cases was discussed in detail
by Fazal Ali J in Sharad Birdhichand Sarda vs.
State of Maharashtra2 and the proposition of law
culled out on circumstantial evidence was
approved in many subsequent judgments and
was recently reiterated by Krishna Murari J.,
writing the opinion for a three Judges Bench in
Shailendra 1 AIR 1952 SC 343 2 (1984) 4 SCC 116
Rajdev Pasvan & Ors. Vs. State of Gujarat & Ors.

3 where it was succinctly laid down as under:-

“17. It is well settled by now that in a case
based on circumstantial evidence the courts
ought to have a conscientious approach
and conviction ought to be recorded only in
case all the links of the chain are complete
pointing to the guilt of the accused. Each
link unless connected together to form a
chain may suggest suspicion but the same
in itself cannot take place of proof and will

not be sufficient to convict the accused.”

28. There is no eyewitness in the present case. The case of the

prosecution rests on the circumstantial evidence. The Supreme
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Court in case of Ravindra Singh Vs. State of Punjab, 2022 (7)

SCC 581 has held in para 10 as under:-

10. The conviction of A2 is based only upon
circumstantial evidence. Hence, in order to
sustain a conviction, it is imperative that the
chain of circumstances is complete, cogent and
coherent. This court has consistently held in a
long line of cases [See Hukam Singh v. State of
Rajasthan AIR (1977 SC 1063); Eradu and Ors. v.
State of Hyderabad (AIR 1956 SC 316);
Earabhadrappa @ Krishnappa v. State of
Karnataka (AIR 1983 SC 446); State of U.P. v.
Sukhbasi and Ors. (AIR 1985 SC 1224); Balwinder
Singh @ Dalbir Singh v. State of Punjab (AIR 1987
SC 350); Ashok Kumar Chatterjee v. State of M.P.
(AIR 1989 SC 1890)] that where a case rests
squarely on circumstantial evidence, the
inference of guilt can be justified only when all
the incriminating facts and circumstances are
found to be incompatible with the innocence of
the accused. The circumstances from which an
inference as to the guilt of the accused is drawn
have to be proved beyond reasonable doubt and
have to be shown to be closely connected with
the principal fact sought to be inferred from those

circumstances.

10.1. In Bhagat Ram v. State of Punjab (AIR
1954 SC 621), it was laid down that where

the case depends upon the conclusion
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drawn from circumstances, the cumulative
effect of the circumstances must be such as
to negate the innocence of the accused and
bring the offence home beyond any

reasonable doubt.

10.2. We may also make a reference to a
decision of this Court in C. Chenga Reddy
and Ors. v. State of A.P. (1996) 10 SCC 193,

wherein it has been observed that:

“21. In a case based on circumstantial
evidence, the settled law is that the
circumstances from which the conclusion
of guilt is drawn should be fully proved and
such circumstances must be conclusive in
nature. Moreover, all the circumstances
should be complete and there should be no
gap left in the chain of evidence. Further the
proved circumstances must be consistent
only with the hypothesis of the guilt of the
accused and totally inconsistent with his

innocence....”.

IN view of the law laid down by the Hon’ble Supreme Court
with respect to the consideration of circumstantial evidence in
the case, we examined the evidence and circumstances that
appear in the present case.

Last seen together :-

29. The last seen of the appellant with the deceased has been

proved by PW-1/Pushpa Chetan (mother of the deceased),
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PW-3/Bharti Yadav, PW-4/Johan Dinkar, PW-7/Smt. Shanti

Yadav, PW-20/Divyansh Chetan (brother of the deceased).

PW-1/Pushpa Chetan has stated in her evidence that the
appellant is her neighbour and since they were known to
each other, the appellant used to take her sons to visit
places. On 05.04.2022 also at about 10:00 AM, he took her
both children to eat snacks and after some time they returned
back. Her elder son got down from the motorcycle, but her
younger son insisted to again visiting the places, for which
she scolded him but the appellant took her younger son with
him on his motorcycle. She had gone to the pond to take a
bath when the appellant did not return after a considerable
period, she started searching for him and asked her
neighbours, then she, along with her landlord and brother-in-
law went to Urla police station and lodged a missing report.
After about 3 days the dead body of her son was found in the
field in burnt condition. In cross-examination, she admitted
the suggestion given by the appellant that the appellant had
taken her minor son at about 10:00 AM, but had not returned
till the evening. She did not know as to what of the places,
where the appellant has taken her son. From her cross-
examination, the defence could not elicit any material, which
makes her evidence disbelieved that she had not seen the
appellant taking her son/deceased with him. She is the

natural witness, and in her presence, the appellant has taken
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her younger son with him. The last-seen theory stated by her

cannot be disbelieved.

PW-3/Bharti Yadav, who is the resident of the same vicinity,
where the appellant and the deceased were residing. She
stated in her evidence that she had seen the appellant had
taken the deceased with him and on the next day, she came
to know from the newspaper that the appellant had
committed his murder. She had seen both of them together in
the camera installed in her house, in which it is captured that
the appellant is taking the deceased on his motorcycle. In her
cross-examination, again, the suggestion given by the
defence was that she had seen both of them together in the
camera installed in her house. She also admitted that the
appellant is her neighbour and she is well acquainted with the
appellant. She denied the suggestion given by the defence
that she had not disclosed in her police statement that she
had seen the appellant taking the deceased by his
motorcycle. From the evidence of this witness also, the last-

seen theory has been duly proved by the prosecution.

PW-4/Johan Dinkar is the witness, who has seen the CCTV
footage recovered from the DVR of the CCTV installed in the
house of Rajesh Yadav (husband of PW-3/Bharti Yadav). He
stated in para 6 of his evidence that on 05.04.2022 the police
recovered the CCTV footage in a pen drive and when they

viewed the same, it was visible in it that the appellant was
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taking the deceased with him by the motorcycle. Though he
has not physically seen both of them together, from the
CCTV footage, he proved they were last seen together, which
is corroboration by the evidence of PW-3/Bharti Yadav, who
too has proved the last seen in camera/CCTV installed in her

house.

PW-7/Smt. Shanti Yadav is the another witness of the vicinity,
where the appellant and the deceased were residents. She
stated in her evidence that on the date of the incident, when
she was sitting outside of her house, she saw that the
appellant had taken both the children of Pushpa/PW-1 and
after some time, they returned back. After 5-10 minutes, he
again took her son Harsh with him, but could not return back.
Pushpa and the persons of the vicinity lodged his missing
report, the police persons came in the night and checked the
CCTV footage then they saw that the appellant was taking
the deceased by his motorcycle and then they started
searching the appellant. Subsequently, she came to know
that the appellant had committed the murder of the
deceased. Nothing specific has come in her cross-
examination to disbelieve her statement made in the chief

examination.

PW-20/Divyansh Chetan is the elder brother of the deceased,
who at the earlier point in time had gone with the appellant to

visit places and at the time the deceased was also there with
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them. After leaving him in his house, the appellant took his
younger brother with him, but could not return back and
burned him in the jungle. In cross-examination, he remained
firm and reiterated that the appellant had taken his younger

brother with him to visit places.

In 313 CRPC statement of the appellant, he admitted in
question No. 20, 43 and 265 that he has taken the deceased
with him, but has not offered any explanation as to where he
departed from the company of the deceased. The question
No. 20, 43 and 265 and its answer are reproduced herein

below:

T7%/-20 ST el BT BT & 15 offe &b A A I8 o FaR 2
o ITD I DI MY FAYH Jog A of T & o e
T el ATY 8| AT JATUD] P& Bl & 2

ITR- TEl Bl

T5-43 ST el 1 e & 1 3T 7fHgh 7 Fa o
T8 TS P ISD BY Pl GAIHR I & dlcteh TR H HIeR

TR § ST o TT T | T I PO HET 82

IR- &I Bl

7%-265 g &l @1 el & b ol 05.04.2022 i
HCHT 1 3T ATHYTh AU A1F B8Y < BT AIex AIde H
fSQTeR of U & g5 R b S 7Y HGh &Y oA Bl
oTePR ER T8I dlIC 9 BY T Dl Al 3R IHDb S I9 Pl

QI offT | 3TURT F-IT HET 872
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ITR-H 19T PRI oIy T AT

From all this evidence, it has unerringly proved that the
deceased was being taken by the appellant on his motorcycle and
could not return back till his dead body was recovered, and thus the

last-seen theory has been proved by the prosecution.

Conduct of the appellant :-

36.

37.

When it has been proved by the prosecution that on the date of the
incident, the deceased was being taken by the appellant by his
motorcycle, but has not been returned back. After committing the
murder of the deceased, the appellant went to village Karanja,
Bhilai and sold his motorcycle to Kiran Kumar Sahu/PW-8 for a total
consideration of Rs. 15,000/-. At the time of selling the motorcycle,
the appellant has given the mobile number of his brother, because
he asked him to come after 2-3 days for the purposes of name
transfer and retained Rs. 10,000/- out of the sale consideration. In
the evening, his brother called Kiran Kumar Sahu/PW-8 and asked
about his brother and vehicle; he informed him that after selling his
motorcycle, his brother had gone somewhere and then he informed
him that the appellant had committed the murder of 4 a 4-year-old

boy.

From the memorandum statement/Exhibit P-8, the appellant
disclosed that after selling his motorcycle to Kiran Sahu at Karanja,
he had gone to Nagpur in search of a job. He sold his two mobile

phones there and purchased one small mobile and used it by fixing
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the mobile SIM of his mother and when he went to Nagpur bus

stand, the police arrested him.

PW-19/Suresh Kumar Dhruw, DSP, ACB, Raipur has stated in his
evidence that during the investigation he analyzed the call details
report and found the mobile number 8435934997 was registered in
the name of the mother of the appellant Kumari Bai and on
05.04.2022, at about 10:35 Hrs, SMS came an then his mobile
tower location was found at village Hasda, District Bemetara. On
the same date, the appellant made a mobile call from the mobile
number 9009389328, which was owned by Kiran Sahu to whom the
motorcycle was sold and the said mobile call was made to nephew
Khuman Koshley, which was also traced out. On 05.04.2022, at
about 22:02 and 22:08 Hrs, the appellant made a telephone call to
his nephew from the mobile number of his mother, and at that time,
his tower location was found at Bhawani Nagar, Nagpur. On
07.04.2022 also, when he made conversation with his nephew
Khuman Koshley and Raja Tandon, his mobile location was still at
Nagpur and on the basis of the tower location, the appellant was
detained on 07.04.2022 in the night at Nagpur and he was taken to

Urla, Raipur on 08.04.2022.

In 313 CRPC statement, the appellant stated in the answer to
question No. 286 that he had gone to eat snacks along with the
children and left them at their house, but at that time their house
was found locked and her mother had beaten her children by

danda. The explanation given by the appellant is wholly unreliable



34

and unacceptable. When he took the children of PW-1 with him and
when he returned back after some time, he ought not to leave the
children at their house when he found their house locked. A contrary
explanation is given by the appellant that her mother had beaten
them by danda. The explanation given by the appellant is contrary
to the evidence of the witnesses. Further, on the same day, when
he had taken the deceased with him, he sold his motorcycle at
Karanja, Bhilai and went to Nagpur, he sold his two mobile phones
there, purchased one small mobile phone and used the mobile
number of his mother. He can very well use his own mobile number
when he sells the mobile phone to the shop. There is no
explanation from the appellant that at what time he departed with
the company of the deceased or when and where he dropped him.
There is no evidence or suggestion to the witnesses that he came
back to the house of the deceased and dropped him, and thus the
conduct of the appellant is also suspicious which dragged towards

his guilt.

Recovery of the dead body on the instance of the accused person:-

40.

41.

PW-4/Johan Dinkar and PW-21/Ashish Yadav are the witnesses of

the seizure of the dead body at the instance of the appellant.

PW-4/Johan Dinkar has stated in his evidence that after 2-3 days of
the date of the incident, the police persons arrested the appellant
and they were being called by the police persons. When he and

Ashish Yadav (Ward Member) had gone to the police station, the
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appellant gave his memorandum statement, which is Exhibit P-8, in
which he disclosed the entire incident and the manner in which he
committed the murder of the deceased. They had gone to the place
along with the police and the appellant, where the dead body was
lying. In cross-examination, he remained firm in saying that after
disclosing the incident by the appellant in his memorandum
statement, the police persons had gone to the spot and recovered
the dead body. The evidence of this witness has been supported
and corroborated by the evidence of PW-21/Ashish Yadav, who too
has stated that when the appellant was arrested by the police, he
had gone to police station and in his presence the appellant has
given his memorandum statement and thereafter the dead body
was recovered and recovery panchnama/Exhibit P-35 was
prepared. Both these witnesses have duly proved the memorandum

statement and recovery of dead body from the field.

From the evidence of Ashok Baghel/PW-6, Jayendra Chetan/PW-2
and Devendra Chetan/PW-9 also, the recovery of the dead body on
the instance of the appellant has been proved by the prosecution,
which cannot be rebutted by the defence in their cross-examination.
The recovered dead body was in burnt condition and the same was
duly identified by his father/PW-2 Jayendra Chetan. The recovery of
the dead body and other articles nearby the dead body has been
admitted by the appellant in question No. 47, 48 and 49 of his 313

CRPC statement.

Call details of the mobile phone numbers:-
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The investigating officer- Bharat Lal Bareth/PW-18 has stated in his
evidence that during the investigation, one mobile phone having two
SIM cards has been seized from the appellant vide seizure
memo/Exhibit P-9 and the CCTV footage from the house of Kiran
Sahu resident of Karanja, Bhilai, which was taken out by Bhavesh
Rao Wadekar, was seized vide seizure memo/Exhibit P-11. The
certificate under Section 65-B of the Indian Evidence Act has also
been obtained which is Exhibit P-11A and the pen drive is Article ‘A-
1’. In between 05.04.2022 to 07.04.2022, the appellant had the
telephonic call to his nephew Khuman Koshley from the mobile
number of his mother i.e. 8435934997. During the investigation, the
investigating officer has obtained the CDR, SDR, CAF and Tower
location of the mobile numbers 8435935997, 9753341814,
7440717348, 7449257021 and 9009389328 and the tower location
information was submitted through the document/Exhibit P-45. As
per the tower location information, the tower location of the mobile
phone, which was being used by the appellant, was found to be at
Nagpur, Maharashtra. On the basis of his mobile tower location, he

was taken into custody on 07.04.2022 from Nagpur.

PW-5/Laxmi Koshley, who is the sister of the appellant, has stated
that she made a telephonic call to the appellant on the mobile
number of her mother, but he has not picked up her mobile phone.
When she made a telephonic call to the mobile number of the
appellant, it was found switched off. The appellant was using the

mobile number of her mother. When her cousin brother Raja had
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made telephonic call from his mobile number, the appellant had
talked to him and then he disclosed that since he was in need of
money as his friend met with an accident, he sold his motorcycle
and his friend is admitted in hospital at Bhanpur. They get the
conversation recorded in the mobile phone and given it to the police
and after 2-3 days the police had informed them that they arrested

the appellant, who committed murder of a child.

PW-10/Raja Tandon has also supported the aforesaid evidence of

PW-5/Laxmi Koshley.

PW-11/Khuman Koshley, who is nephew of the appellant, has
proved that the appellant had made a telephonic call from the
mobile number 7440717348 on his mobile number and he asked

the mobile number of his maternal grandmother.

PW-19/Suresh Kumar Dhruw has analysed the mobile tower
location and at the relevant point of time, the mobile tower location
of the appellant was found at village Hasda, which is the adjoining
village of Nevnara i.e. the place of incident and nearby that place,
the mobile tower location of the appellant was found. From the
repeated calls made by the appellant from the mobile number of his
mother to the mobile phone of his nephew, his mobile tower location

was found at Nagpur, from where he was arrested.

Motive:-
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The prosecution has also led evidence with respect to motive to
commit murder of the deceased. In the memorandum statement of
the appellant/Exhibit P-8, the appellant disclosed that he was
having evil eye upon the mother of the deceased, but she was not
interested with him and to taught lesson to her, he committed
murder of the deceased. The said fact has been corroborated with
the evidence of PW-6, who stated in para 5 of his evidence that the
appellant was having evil eye upon the mother of the deceased
Pushpa Chetan and when she was not shown her interest upon
him, he committed murder of her son. This part of his evidence
could not be rebutted in his cross-examination, therefore, the

motive is also there to commit murder of the deceased.

The Hon’ble Supreme Court in in the matter of Nathuni Yadav Vs.

State of Bihar, 1978 (9) SCC 238 has held as under:

“Motive for doing a criminal act is
generally a difficult area for prosecution.
One cannot normally see into the mind of
another. Motive is the emotion which
impells a man to do a particular act. Such
impelling cause need not necessarily be
proportionally grave to do grave crimes.
Many a murders have been committed
without any known or prominent motive.
It is quite possible that the aforesaid

impelling factor would remain
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undiscoverable. Lord Chief Justice
Champbell struck a note of caution in Reg
v. Palmer (Shorthand Report at page 308
SCC May 1850; thus: "But if there be any
motive which can be assigned, | am
bound to tell you that the adequacy of
that motive is of little importance. We
know, from experience of criminal courts
that atrocious crimes of this sort have
been committed from very slight motives;
not merely from malice and revenge, but
to gain a small pecuniary advantage, and
to drive off for a time pressing
difficulties”. Though, it is a sound
proposition that every criminal act is
done with a motive, it is unsound to
suggest that no such criminal act can be
presumed unless motive is proved. After
all motive is a psychological
phenomenon. Mere fact that prosecution
failed to translate that mental disposition
of the accused into evidence does not
mean that no such mental Condition

existed in She mind of the assailant.”
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From the evidence of PW-3/Bharti Yadav, from whose house the
CCTV footage was extracted from the CCTV in the pen drive, which
has also been proved by PW-4/Johan Dinkar and also the presence
of the appellant in the shop of Kiran Sahu, when the appellant had
gone to sell the motorcycle there and on 05.04.2022 at about 1:00
PM, his presence was there in the shop of Kiran Sahu, who
purchased his motorcycle, it has been observed by the learned trial
Court that the act of the appellant is visible in the CCTV footage
that he handed over some papers to the purchaser, who gave some
money to him. From the withess Kiran Sahu/PW-8, the RTO papers,
insurance certificate and the Aadhar card of the appellant have

been seized vide seizure memo/Exhibit P-7.

After appreciating the entire evidence available on record, the
learned trial Court has considered the following circumstances to
convict the appellant in the offence in question, which are as

below:-

“1, e BY < & 919 TET yfdaed ueef dt-5 & 3ER
A% $ R R F gER g R 3 & 1ol gv aig A an
I ot STt Y g T HIeR 100 Hfcierd 8191 U 1T 8
T 0T & AR R IUTEATT Set §Y 819 Jg & gd & o
T & TRIR BT YRT AN STefl 83T B 3 i &Y PAR o
Bl 5 ST B DRV BITHD TPicl i off |

2. T feHw 05.04.2022 BT G AT 10.00 S Jad
B A DT ST 1T H IfAGH TaR™ IF T A0SR &
SRT Al ARG H S31aR of S g 3ifcH IR <=aT ST
3fepTee 1T § FHIOIT &
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3. e fiHie 05.04.2022 P & 3THYh U=RH 0 &
foog oM o u= uee 01-34 Areie $U 9§ Sf IRRA T8
gl

4. AFYH R Ih H2f 0N P FARUSH B yaef di-8
W SARH P Tebiel S H S T ol b AR TR i &Y
I DI G o Dl RS Teel W-35 fhar ST
IO oo 2

5. AfUYH P FIF P W] S H TSl b IR H FA1Y T
THARTSH He U Wi-8 & 2T i T H e
YA &b U H e & 29 U ST qAT Jdd & 99 & I
STETAT St BT ghel, Uiel TT BT -clIe BT TATReCd Bl
S g Ta O™ USidl & 379 &FTHS UTY &, aTertel!
AR I it T STET bl 718 B

6. TH_Ul H TR ST RAiE medf d-22 & IgER

yrfefaT gsqT Tad G§ SRS <o, 9dd 89 d9dd & Sifdd
qTAT-faT & g oI 4 auTg a1etas 2|

7. 31TYh UTRTT St e VSR BT T i1 05.04.2022
@ TeAT HING Uy I & T TRR & ST e &
T AR B AETSA Pl ATDAT TS FIA & AT -UTH
TRIT ST TATIOIT &

8. e AT 05.04.2022 &1 G &b THTT BRR &1 9H1
&1 3TaeTDha F Ty T H TH HIex TS DI BRIoRT
faeTs R fRur AR A1 @1 7 A fashd &g of
ST g {3 0fRA Y ST IR & Ta AR & Mfaue
T Al TIHA & FTHd Haet e, Ja1 AR BT
I STHT febRuT 78, 3 febaT ST SrATfOreT 2
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9. e f3HTd 05.04.2022 BT 37 TR Ith oL T0SY
¥ GRT T &Y - P Ma TR HaEl BIST AT T, T
Tay H A1 ATAFRM Bl gRI-106 & ToqT AMRH TTRM
A0S TR ofT, SfdT b fAuRia IR Hih | TR &1 11
oT| AR BT TSI $ T T TRV GRT-8 H&T

rfarfm & J8d aE Bl

10. A b GRS, FHRUN § =IUT DR Ud 3T T
T, AT b TR I AR Bl DIg 12T & Hejelt
Pls Hey feme 781 8, ored Ieraer srfagd @ fear

TIehR0T H AT T ST SfSie & 1”7

Thus, from the closed scrutiny of evidence, it would be found
proved that on 05.04.2022, the appellant took the minor boy with
him and committed his murder by pouring petrol on him and sold his
motorcycle to Kiran Sahu and went to Nagpur. On the basis of his
mobile tower location, he was arrested from Nagpur and taken to
Urla police station, Raipur. His memorandum statement has been
recorded and based on it, the dead body of the deceased was
recovered from the field of Nevnara and Akoli Khar in half-burnt
condition. When it is proved that the appellant was last seen with
the deceased and he has taken the deceased with him then the
burden shifts upon the appellant to explain as to on what point of
time he departed the company of the deceased, as the fact was
within his special knowledge. Taking the deceased with him has
been admitted by the appellant in his 313 CRPC statement. His
conduct is also found suspicious and from his mobile tower location,

his presence nearby the place of incident has been found proved.
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All these circumstances are connected with each other and complete
the chain of circumstances. Thus, there are overwhelming evidence
against the appellant that he committed murder of the deceased and
the learned trial Court has rightly held his conviction for the alleged

offence.

Non-explanation of the incriminating circumstances appears against

him in 313 CRPC statement:-

53.

54.

55.

56.

The appellant in his 313 CRPC statement, has not explained the
incriminating circumstances that appear against him, which
strengthened the prosecution’s case against him to complete the chain

of circumstance.

In the matter of Shivaji Chintappa Patil Vs. State of Maharashtra,
2021 (5) SCC 626, the Supreme Court has held that false explanation
or non-explanation in 313 CrPC statement can only be used as an
additional circumstance when the prosecution has proved the chain of
circumstances leading to no other conclusion than the guilt of the

accused.

Close scrutiny of the evidence makes it clear that the appellant
kidnapped the minor boy and committed his murder and the evidence
available on record clearly hold that the appellant is guilty in the
offence under Sections 363, 364 and 302 of IPC, which the learned
trial Court has rightly appreciated in its impugned judgement and we
are hereby affirmed the conviction of the appellant for the aforesaid

offences.

Now, the next question would be the question of death sentence

awarded by the learned Additional Sessions Judge to the appellant
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herein directing that he should be hanged to death till his death and it
has been sent to us for confirmation in accordance with Section 366 of

the Cr.P.C. (Section 407 of Bharatiya Nagarik Suraksha Sanhita, 2023)

DEATH SENTENCE

57.

58.

Now, the only question is, whether this case falls under the category of
rarest of rare case justifying capital punishment. Their Lordships of the
Supreme Court in umpteen number of judgments have laid down
principles for awarding capital punishment for which the balance
between aggravating circumstances and mitigating circumstances has
to be struck. Seven other factors like, age of the accused, possibility of
reformation and lack of intention of murder have also to be gone into

the judicial mind.

Death penalty or imprisonment for life for the commission of
murder under Section 302 of the IPC has been provided. In case of
conviction under Section 302 of the IPC or any conviction for an
offence punishable with death or in the alternative imprisonment for life,
the Court is required to assign special reasons for awarding such
penalty and the special reason for awarding death sentence in
accordance with sub-section (3) of Section 393 of Bharatiya Nagarik
Suraksha Sanhita, 2023 (sub-section (3) of Section 354 of the Cr.P.C.).

Sub-section (3) of Section 393 of the Cr.P.C. reads as under:-

“S. 354 (3): When the conviction is for an
offence punishable with death or, in the
alternative, with imprisonment for life or
imprisonment for a term of years, the
judgment shall state the reasons for the
sentence awarded, and, in the case of
sentence of death, the special reasons for
such sentence.”

The language of Section 393 (3) of the Bharatiya Nagarik Suraksha

Sanhita, 2023 (Section 354 (3) of Cr.P.C.) demonstrates the
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legislative concern and the conditions which need to be satisfied
prior to imposition of death penalty. The words, 'in the case of
sentence of death, the special reasons for such sentence'
unambiguously demonstrate the command of the legislature that
such reasons have to be recorded for imposing the punishment of
death sentence i.e. the Court is required to hold that it is a case of

rarest of rare warranting imposition of only death sentence.

While dealing with the question of imposing death penalty, in the
matter of Sushil Murmu v. State of Jharkhand, 2003 AIR SCW
6782 the Supreme Court after relying on Bachan Singh v. State of
Punjab, AIR 1980 SC 898 has summarized the law with regard to
imposition of death sentence on the basis of guidelines emerges
from the case of Bachan Singh (supra). Brutal, grotesque,
diabolical, revolting or dastardly manner in which murder committed
has been considered as rarest of rare case for imposition of death
penalty. Multiple murders of almost all the members of a family or a
member of particular caste, community or locality has also been
considered as rarest of rare case for imposing death penalty. While
dealing with the imposition of death penalty in the aforesaid cases,
the Supreme Court has also considered it to be a rarest of rare
case in case of murder of a innocent child or a helpless woman or
old or infirm person or a person vis-a-vis whom the murderer is in a
dominating position or a public figure generally loved and respected
by the community and for such commission of murders, death

penalty can be imposed.
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While dealing with the question of imposition of death penalty for
commission of murder, the Supreme Court in Bachan Singh
(supra) held that provision of death penalty as an alternative
punishment for murder is not violative of Article 19 of the
Constitution of India. Paragraph 132 of the report is relevant and

reads as under:

“132. To sum up, the question whether or not
death penalty serves any penological purpose is
a difficult, complex and intractable issue. It has
evoked strong divergent views. For the purpose
of testing the constitutionality of the impugned
provision as to death penalty in Section 302,
Penal Code on the ground of reasonableness in
the light of Articles 19 and 21 of the Constitution,
it is not necessary for us to express any
categorical opinion, one way or the other, as to
which of these two antithetical views, held by the
Abolitionists and Retentionists, is correct. It is
sufficient to say that the very fact that persons of
reason, learning and light are rationally and
deeply divided in their opinion on this issue, is a
ground among others, for rejecting the
petitioner’s argument that retention of death
penalty in the impugned provision, is totally
devoid of reason and purpose. If notwithstanding
the view of the Abolitionists to the contrary,
a very large segment of people, the world
over, including sociologists, legislators,

jurists, judges and administrators still firmly
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believe in the worth and necessity of capital
punishment for the protection of society, if in the
perspective of prevailing crime conditions in
India, contemporary public opinion channelized
through the people’s representatives in
Parliament, has repeatedly in the last three
decades, rejected all attempts, including the one
made recently, to abolish or specifically restrict
the area of death penalty, if death penalty is still
a recognised legal sanction for murder or some
types of murder in most of the civilized countries
in the world, if the framers of the Indian
Constitution were fully aware as we shall
presently show they were of the existence of
death penalty as punishment for murder, under
the Indian Penal Code, if the 35%" Report and
subsequent Reports of the Law Commission
suggesting retention of death penalty, and
recommending revision of the Criminal
Procedure Code and the insertion of the new
Sections 235 (2) and 354 (3) in that Code
providing for pre-sentence hearing and
sentencing procedure on conviction for murder
and other capital offences were before the
Parliament and presumably considered by it
when in 1972-1973 it took up revision of the Code
of 1898 and replaced it by the Code of Criminal
Procedure, 1973, it is not possible to hold that
the provision of death penalty as an alternative
punishment for murder, in Section 302, Penal

Code is unreasonable and not in the public
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interest. We would, therefore, conclude that the
impugned provision in Section 302, violates

neither the letter or the ethos of Article 19.”

While dealing with the circumstances in which the death sentence
may be imposed, the Supreme Court has summarized the
circumstances and following guidelines have been issued for
imposition of death sentence. Paragraph 179 of the report reads

thus:-

“179. Soon after the decision in Furman, the
Georgia Legislature amended its statutory
scheme. The amended statute retains the death
penalty for six categories of crime: murder,
kidnapping for ransom or where victim is harmed,
armed robbery, rape, treason, and aircraft
hijacking. The statutory aggravating
circumstances, the existence of any of which may
justify the imposition of the extreme penalty of

death, as provided in that statute, are:

(1) The offence of murder, rape, armed robbery, or
kidnapping was committed by a person with a
prior record of conviction for a capital felony, (or
the offence of murder was committed by a person
who has a substantial history of serious

assaultive criminal convictions).

(2) The offence of murder, rape, armed robbery, or
kidnapping was committed while the offender

was engaged in the commission of another
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capital felony, or aggravated battery, or the
offence of murder was committed while the
offender was engaged in the commission of

burglary or arson in the first degree.

(3) The offender by his act of murder, armed
robbery, or kidnapping knowingly created a great
risk of death to more than one person in a public
place by means of a weapon or device which
would normally be hazardous to the lives of more

than one person.

(4) The offender committed the offences of
murder for himself or another, for the purpose of
receiving money or any other thing of monetary

value.

(6) The offender caused or directed another to
commit murder or committed murder as an agent

or employee of another person.

(7) The offences of murder, rape, armed robbery,
or kidnapping was outrageously or wantonly vile,
horrible or inhuman in that it involved torture,
depravity of mind, or an aggravated battery to the

victim.

(8) The offence of murder was committed against
any peace officer, corrections employee or
fireman while engaged in the performance of his

official duties.
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(9) The offence of murder was committed by a
person in, or who has escaped from, the lawful

confinement.

(10) The murder was committed for the purpose
of avoiding, interfering with, or preventing a
lawful arrest or custody in a place of lawful

confinement, of himself or another.”

The Supreme Court has further considered the mitigating

circumstances in paragraph 204 of the said judgment as under:

“204. Dr Chitale has suggested these mitigating

factors:

Mitigating circumstances. In the exercise of its
discretion in the above cases, the court shall take

into account the following circumstances:

1. That the offence was committed under the
influence of extreme mental or emotional

disturbance.

2. The age of the accused. |If the accused is

young or old, he shall not be sentenced to death.

3. The probability that the accused would not
commit criminal acts of violence as would

constitute a continuing threat to society.

4. The probability that the accused can be

reformed and rehabilitated. The State shall by
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evidence prove that the accused does not satisfy

the conditions (3) and (4) above.

5. That in the facts and circumstances of the case
the accused believed that he was morally justified

in committing the offence.

6. That the accused acted under the duress or

domination of another person.

7. That the condition of the accused showed that
he was mentally defective and that the said defect
impaired his capacity to appreciate the criminality

of his conduct.”

After considering Bachhan Singh (supra), in the matter of Machhi
Singh v. State of Punjab, (1983) 3 SCC 470 the Supreme Court
has summarized the instances of imposition of death sentence in

paragraph 38 which reads thus:

“38. In this background the guidelines indicated in
Bachan Singh's case (supra) will have to be culled
out and applied to the facts of each individual
case where the question of imposing of death
sentence arises. The following propositions

emerge from Bachan Singh's case:-

(i) The extreme penalty of death need not be
inflicted except in gravest cases of extreme

culpability;
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(i) Before opting for the death penalty the
circumstances of the 'offender' also require to be
taken into consideration along with the

circumstances of the '‘crime’.

(iii) Life Imprisonment is the rule and death
sentence is an exception. In other words death
sentence must be imposed only when life
imprisonment appears to be an altogether
inadequate punishment having regard to the
relevant circumstances of the crime, and
provided, and only provided, the option to impose
sentence of imprisonment for life cannot be
conscientiously exercised having regard to the
nature and circumstances of the crime and all the

relevant circumstances;

(iv) A balance-sheet of aggravating and mitigating
circumstances has to be drawn up and in doing
so the mitigating circumstances has to be
accorded full weightage and a just balance has to
be struck between the aggravating and the
mitigating circumstances before the option is

exercised.”

As held by the Supreme Court in the matters of Panchhi and
others v. State of U.P., (1998) 7 SCC 177, Jai Kumar v. State of
M.P., (1999) 5 SCC 1 and State of U.P. v. Satish, (2005) 3 SCC
114 imposition of life imprisonment is normal rule and imposition of

death sentence is exception. In case of imposing death sentence,
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the prosecution is required to prove that it was a case of rarest of

rare and no other sentence except death sentence is adequate.

While dealing with the question of imposition of death penalty, the
Supreme Court has held that in case of imposing death penalty,
capital punishment provided by law is proper award in rarest of the
rare cases and not as a normal rule and in Sushil Murmu (supra),
the Supreme Court has summarized the law with regard to
imposition of death sentence. Paragraphs 15 and 16 of the report

read as under:

“15. The following guidelines which emerge from
Bachan Singh case will have to be applied to the
facts of each individual case where the question
of imposition of death sentence arises: (SCC p.

489, para 38)

(i) The extreme penalty of death need not be
inflicted except in gravest cases of extreme

culpability.

(ii) Before opting for the death penalty the
circumstances of the “offender” also require to
be taken into consideration along with the

circumstances of the “crime”.

(iii) Life imprisonment is the rule and death
sentence is an exception. Death sentence must
be imposed only when life imprisonment appears
to be an altogether inadequate punishment

having regard to the relevant circumstances of
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the crime, and provided, and only provided, the
option to impose sentence of imprisonment for
life cannot be conscientiously exercised having
regard to the nature and circumstances of the

crime and all the relevant circumstances.

(iv) A balance sheet of aggravating and mitigating
circumstances has to be drawn up and in doing
so the mitigating circumstances have to be
accorded full weightage and a just balance has to
be struck between the aggravating and the
mitigating circumstances before the option is

exercised.

16. In rarest of rare cases when the collective
conscience of the community is so shocked that
it will expect the holders of the judicial power
centre to inflict death penalty irrespective of their
personal opinion as regards desirability or
otherwise of retaining death penalty, death
sentence can be awarded. The community may
entertain such sentiment in the following

circumstances:

1. When the murder is committed in an extremely
brutal, grotesque, diabolical, revolting or
dastardly manner so as to arouse intense and

extreme indignation of the community.

2. When the murder is committed for a motive
which evinces total depravity and meanness e.g.

murder by a hired assassin for money or reward
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or a cold-blooded murder for gains of a person
vis-a-vis whom the murderer is in a dominating
position or in a position of trust, or murder is
committed in the course of betrayal of the

motherland.

3. When murder of a member of Scheduled Caste
or minority community etc. is committed not for
personal reasons but in circumstances which
arouse social wrath, or in cases of “bride-
burning” or “dowry deaths” or when murder is
committed in order to remarry for the sake of
extracting dowry once again or to marry another

woman on account of infatuation.

4. When the crime is enormous in proportion. For
instance when multiple murders, say of all or
almost all the members of a family or a large
number of persons of a particular caste,

community, or locality, are committed.

5. When the victim of the murder is an innocent
child, or a helpless woman or an old or infirm
person or a person vis-a-vis whom the murderer
is in a dominating position or a public figure
generally loved and respected by the

community.”

65. While dealing with the question of brutality in the matter of Ashrafi
Lal and Sons v. State of U.P., AIR 1987 SC 1721 the Supreme

Court has held that it is the duty of the Court to impose a proper
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punishment depending upon the degree of criminality and
desirability to impose such punishment. In case of gruesome
murder of two innocent girls to wreak their personal vengeance over
the dispute, the death sentence awarded to the appellants was

confirmed. Paragraph 3 reads as under:

“3. We have heard learned counsel for the
appellants mainly on the question of sentence
but we are not impressed with his submission.
The two appellants Ashrafi Lal and Babu were
guilty of a heinous crime out of greed and
personal vengeance and deserve the extreme
penalty. This case falls within the test ‘rarest of
of rare cases’ as laid down by this Court in
Bachan Singh v. State of Punjab (1980) 2 SCC 684
: (AIR 1980 SC 898) as elaborated in the later case
of Machhi Singh v. State of Punjab (1983) 3 SCC
470 : (AIR 1983 SC 957). The punishment must fit
the crime. These were cold-blooded brutal
murders in which two innocent girls lost their
lives. The extreme brutality with which the
appellants acted shocks the judicial conscience.
Failure to impose a death sentence in such grave
cases where it is a crime against the society
particularly in cases of murders committed with
extreme brutality will bring to naught the
sentence of death provided by S. 302 of the Penal
Code. It is the duty of the Court to impose a
proper punishment depending upon the degree of

criminality and desirability to impose such
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punishment. The only punishment which the
appellants deserve for having committed the
reprehensible and gruesome murders of the two
innocent girls to wreak their personal vengeance
over the dispute they had with regard to property
with their mother Smt. Bulakan is nothing but
death. As a measure of social necessity and also
as a means of deterring other potential offenders
the sentence of death on the two appellants

Asharfi Lal and Babu is confirmed.”

While dealing with the question of brutality, in the case of Subhash
Ramkumar Bind @ Vakil and another v. State of Maharashtra,
AIR 2003 SC 269 the Supreme Court has held that in every incident
of murder brutality is involved but that brutality by itself will not bring
it within the ambit of rarest of rare cases for imposition of death
penalty. The requirement to prove the fact that brutality in the
present case was exceptional and rarest of rare also to show that
there is something uncommon about the crime which renders the
sentence of imprisonment of life inadequate and called for death

sentence.

In the matter of Dhananjoy Chatterjee v. State of W.B., (1994) 2
SCC 220 : 1994 SCC (Cri) 358 the Supreme Court while dealing
with the question of penology for imposing death penalty, has held
that Courts are required to impose proper punishment in the
manner in which the Courts respond to the society’s cry for justice

against the criminals. Justice demands that Courts should impose



58

punishment befitting the crime so that the courts reflect public
abhorrence of the crime. Paragraphs 14 and 15 are relevant and

read as under:

“14. In recent years, the rising crime rate —
particularly violent crime against women has
made the criminal sentencing by the courts a
subject of concern. Today there are admitted
disparities. @ Some criminals get very harsh
sentences while many receive grossly different
sentence for an essentially equivalent crime and
a shockingly large number even go unpunished
thereby encouraging the criminal and in the
ultimate making justice suffer by weakening the
system’s credibility. Of course, it is not possible
to lay down any cut and dry formula relating to
imposition of sentence but the object of
sentencing should be to see that the crime does
not go unpunished and the victim of crime as
also the society has the satisfaction that justice
has been done to it. In imposing sentences in the
absence of specific legislation, Judges must
consider variety of factors and after considering
all those factors and taking an overall view of the
situation, impose sentence which they consider
to be an appropriate one. Aggravating factors
cannot be ignored and similarly mitigating
circumstances have also to be taken into

consideration.
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15. In our opinion, the measure of punishment in
a given case must depend upon the atrocity of
the crime; the conduct of the criminal and the
defenceless and unprotected state of the victim.
Imposition of appropriate punishment is the
manner in which the courts respond to the
society’s cry for justice against the criminals.
Justice demands that Courts should impose
punishment befitting the crime so that the courts
reflect public abhorrence of the crime. The
courts must not only keep in view the rights of
the criminal but also the rights of the victim of
crime and the society at large while considering

imposition of appropriate punishment.”

While dealing with the question of imposition of death sentence
affirmed by the Supreme Court, the Supreme Court in the matter of
Sonu Sardar v. State of Chhattisgarh, (2012) 4 SCC 97 in which
case death sentence upon young male has been imposed, has held
that the appellant though young but having no consideration for
human lives and his criminal propensities being beyond reform, is a
menace to the society, death sentence is proper being a case of

rarest of rare, and observed in paragraphs 18 to 22 as follows: -

“18. As against these aggravating circumstances,
the trial court did not find any mitigating
circumstance in favour of the appellant to avoid
the death penalty. This is, therefore, not one of
those cases in which the trial court has not

recorded elaborate reasons for awarding death
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sentence to the appellant as contended by the

learned counsel for the appellant.

19. Regarding the role of the appellant in the
commission of the offence of dacoity and murder,
we have already found that the turban and T-shirt
of the appellant, which were seized and sent for
examination to the Forensic Science Laboratory,
had presence of human blood. We have also
found that the axe and the iron rod, which were
recovered pursuant to the statement of the
appellant, had also bloodstains. We have also
found from the evidence of PW-1 that when her
mother was cooking food and came out on
hearing the commotion, the appellant was
demanding money from her father and her father
gave to the appellant all the money which he was

having in his pocket.

20. There is, therefore, clear and definite evidence
in this case to show that the appellant not only
participated in the crime, but also played the lead
role in the offence under Section 396 IPC. This is,
therefore, not a case where it can be held that the
role of the appellant was not such as to warrant

death sentence under Section 396 IPC.

21. In a recent judgment in Sunder Singh v. State
of Uttaranchal, (2010) 10 SCC 611 this Court
found that the accused had poured petrol in the
room and set it to fire and closed the door of the

room when all the members of the family were
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having their food inside the room and, as a result,
five members of the family lost their lives and the
sixth member of the family, a helpless lady,
survived. This Court held that the accused had
committed the crime with premeditation and in a
cold-blooded manner without any immediate
provocation from the deceased and all this was
done on account of enmity going on in respect of
the family lands and this was one of those rarest
of rare cases in which death sentence should be

imposed.

22. The facts in the present case are no different.
Five members of a family including two minor
children and the driver were ruthlessly killed by
the use of a knife, an axe and an iron rod and with
the help of four others. The crime was obviously
committed after premeditation with absolutely no
consideration for human lives and for money.
Even though the appellant is young, his criminal
propensities are beyond reform and he is a
menace to the society. The trial court and the
High Court were therefore right in coming to the
conclusion that this is one of those rarest of rare
cases in which death sentence is the appropriate

punishment.”

While dealing with serious consideration relating to imposing of
death sentence, the Supreme Court in the matter of Santosh
Kumar Satishbhushan Bariyar v. State of Maharashtra, (2009) 6

SCC 498 in paragraph 135, has observed as follows: -
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“135. Right to life, in its barest of connotation
would imply right to mere survival. In this form,
right to life is the most fundamental of all rights.
Consequently, a punishment which aims at taking
away life is the gravest punishment. Capital
punishment imposes a limitation on the essential
content of the fundamental right to life,
eliminating it irretrievably. We realise the
absolute nature of this right, in the sense that is a
source of all other rights. Other rights may be
limited, and may even be withdrawn and then
grated again, but their ultimate limit is to be found
in the preservation of the right to life. Right to life
is the essential content of all rights under the
Constitution. If life is taken away, all other rights

cease to exist.”

70. On the basis of law enunciated by the Supreme Court on the subject i.e.
for imposition of death sentence, the Supreme Court in the matter of
Ramnaresh and others v. State of Chhattisgarh, (2012) 4 SCC 257 has
summarized the instances for imposition of death sentence in which the
sentence other than death sentence would not be adequate or

meaningful, and has observed in paragraph 76 as follows: -

“76. The law enunciated by this Court in its
recent judgments, as already noticed, adds and
elaborates the principles that were stated in
Bachan Singh (supra) and thereafter, in Machhi
Singh (supra). The aforesaid judgments,

primarily dissect these principles into two



63

different compartments—one being the
“aggravating circumstances” while the other
being the “mitigating circumstances”. The Court
would consider the cumulative effect of both
these aspects and normally, it may not be very
appropriate for the Court to decide the most
significant aspect of sentencing policy with
reference to one of the classes under any of the
following heads while completely ignoring other
classes under other heads. To balance the two
is the primary duty of the Court. It will be
appropriate for the Court to come to a final
conclusion upon balancing the exercise that
would help to administer the criminal justice
system better and provide an effective and
meaningful reasoning by the Court as

contemplated under Section 354(3) CrPC.

Aggravating Circumstances:

(1) The offences relating to the commission of
heinous crimes like murder, rape, armed dacoity,
kidnapping, etc. by the accused with a prior
record of conviction for capital felony or
offences committed by the person having a
substantial history of serious assaults and

criminal convictions.

(2) The offence was committed while the offender
was engaged in the commission of another

serious offence.
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(3) The offence was committed with the intention
to create a fear psychosis in the public at large
and was committed in a public place by a
weapon or device which clearly could be

hazardous to the life of more than one person.

(4) The offence of murder was committed for
ransom or like offences to receive money or

monetary benefits.

(5) Hired killings.

(6) The offence was committed outrageously for
want only while involving inhumane treatment

and torture to the victim.

(7) The offence was committed by a person while

in lawful custody.

(8) The murder or the offence was committed to
prevent a person lawfully carrying out his duty
like arrest or custody in a place of lawful
confinement of himself or another. For instance,
murder is of a person who had acted in lawful

discharge of his duty under Section 43 CrPC.

(9) When the crime is enormous in proportion
like making an attempt of murder of the entire

family or members of a particular community.

(10) When the victim is innocent, helpless or a
person relies upon the trust of relationship and

social norms, like a child, helpless woman, a
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daughter or a niece staying with a father/uncle
and is inflicted with the crime by such a trusted

person.

(11) When murder is committed for a motive

which evidences total depravity and meanness.

(12) When there is a cold-blooded murder

without provocation.

(13) The crime is committed so brutally that it
pricks or shocks not only the judicial conscience

but even the conscience of the society.

Mitigating Circumstances:

(1) The manner and circumstances in and under
which the offence was committed, for example,
extreme mental or emotional disturbance or
extreme provocation in contradistinction to all

these situations in normal course.

(2) The age of the accused is a relevant
consideration but not a determinative factor by

itself.

(3) The chances of the accused of not indulging
in commission of the crime again and the
probability of the accused being reformed and

rehabilitated.

(4) The condition of the accused shows that he

was mentally defective and the defect impaired
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his capacity to appreciate the circumstances of

his criminal conduct.

(5) The circumstances which, in normal course
of life, would render such a behavior possible
and could have the effect of giving rise to mental
imbalance in that given situation like persistent
harassment or, in fact, leading to such a peak of
human behavior that, in the facts and
circumstances of the case, the accused believed
that he was morally justified in committing the

offence.

(6) Where the Court upon proper appreciation of
evidence is of the view that the crime was not
committed in a preordained manner and that the
death resulted in the course of commission of
another crime and that there was a possibility of
it being construed as consequences to the

commission of the primary crime.

(7) Where it is absolutely unsafe to rely upon the
testimony of a sole eyewitness though the
prosecution has brought home the guilt of the

accused.”

The Supreme Court has summarized following
principles for consideration for imposition of

capital sentence: -
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(1) The Court has to apply the test to determine,
if it was the “rarest of rare” case for imposition

of a death sentence.

(2) In the opinion of the Court, imposition of any
other punishment, i.e., life imprisonment would
be completely inadequate and would not meet

the ends of justice.

(3) Life imprisonment is the rule and death

sentence is an exception.

(4) The option to impose sentence of
imprisonment for life cannot be cautiously
exercised having regard to the nature and
circumstances of the crime and all relevant

considerations.

(5) The method (planned or otherwise) and the
manner (extent of brutality and inhumanity, etc.)
in which the crime was committed and the
circumstances leading to commission of such

heinous crime.”

In order to decide whether death sentence would be the only
meaningful and adequate sentence, the courts are required to draw
a balance sheet of aggravating and mitigating circumstances. The
Supreme Court in Ramnaresh (supra) has further observed in

paragraph 79 as follows: -

“The Court then would draw a balance sheet of

aggravating and mitigating circumstances. Both
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aspects have to be given their respective
weightage. The Court has to strike a balance
between the two and see towards which side the
scale/balance of justice tilts. The principle of
proportion between the crime and the
punishment is the principle of “just deserts” that
serves as the foundation of every criminal
sentence that is justifiable. In other words, the
“doctrine of proportionality” has a valuable
application to the sentencing policy under the
Indian criminal jurisprudence. Thus, the court
will not only have to examine what is just but also
as to what the accused deserves keeping in view

the impact on the society at large.”

The Supreme Court in the matter of Shankar Kisanrao Khade v.
State of Maharashtra, (2013) 5 SCC 546 (Hon'ble Mr. Justice
Madan B. Lokur in a separate but concurring judgment) reiterated
the law laid down in Bachan Singh (supra) and Machhi Singh
(supra) and ultimately in paragraph 52 held that the tests which
have to be applied while awarding death sentence are “crime test”,
“criminal test” and the “R-R test” and not the “balancing test”.

Paragraph 52 of the report states as under (SCC p. 576, para 52): -

“52. Aggravating circumstances as pointed out
above, of course, are not exhaustive so also the
mitigating circumstances. In my considered
view, the tests that we have to apply, while
awarding death sentence are “crime test”,

“criminal test” and the “R-R test” and not
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“balancing test”. To award death sentence, the
“crime test” has to be fully satisfied, that is, 100%
and “criminal test” 0%, that is, no mitigating
circumstance favouring the accused. If there is
any circumstance favouring the accused, like
lack of intention to commit the crime, possibility
of reformation, young age of the accused, not a
menace to the society, no previous track record,
etc. the “criminal test” may favour the accused to
avoid the capital punishment. Even, if both the
tests are satisfied, that is, the aggravating
circumstances to the fullest extent and no
mitigating circumstances favouring the accused,
still we have to apply finally the rarest of the rare
case test (R-R test). R-R test depends upon the
perception of the society that is “society-centric”
and not “Judge-centric”, that is, whether the
society will approve the awarding of death
sentence to certain types of crimes or not. While
applying that test, the court has to look into
variety of factors like society’s abhorrence,
extreme indignation and antipathy to certain
types of crimes like sexual assault and murder of
intellectually challenged minor girls, suffering
from physical disability, old and infirm women
with those disabilities, etc. Examples are only
illustrative and not exhaustive. The courts award
death sentence since situation demands so, due
to constitutional compulsion, reflected by the will

of the people and not the will of the Judges.”
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In paragraph 106, their Lordships also considered and
suggested several reasons, cumulatively taken, for converting the
death penalty to that of imprisonment for life. Paragraph 106 of the

said report states as under: -

“106. A study of the above cases suggests that
there are several reasons, cumulatively taken, for
converting the death penalty to that of
imprisonment for life. However, some of the
factors that have had an influence in

commutation include:

(1) the young age of the accused (Amit v. State of
Maharashtra, (2003) 8 SCC 93 : 2003 SCC (Cri) 1959,
aged 20 years, Rahul, Rahul v. State of Maharashtra,
(2005) 10 SCC 322 : 2005 SCC (Cri) 1516, aged 24
years, Santosh Kumar Singh v. State, (2010) 9 SCC

747 : (2010) 3 SCC (Cri) 1469, aged 24 years,
Rameshbhai Chandubhai Rathod (2) v. State of

Guijarat, (2011) 2 SCC 764 : (2011) 1 SCC (Cri) 883
aged 28 years and Amit v. State of U.P., (2012) 4

SCC 107 : (2012) 2 SCC (Cri) 590, aged 28 years);

(2) the possibility of reforming and rehabilitating
the accused in Santosh Kumar Singh*? and Amit
v. State of U.P.#* the accused, incidentally, were

young when they committed the crime);

(3) the accused had no prior criminal record
(Nirmal Singh, v. State of Haryana, (1999) 3 SCC

670 : 1999 SCC (Cri) 472, Raju v. State of Haryana.
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(2001) 9 SCC 50 : 2002 SCC (Cri) 408, Bantu v. State
of M.P., (2001) 9 SCC 615 : 2002 SCC (Cri) 777, Amit v.
State of Maharashtra®®, Surendra Pal
Shivbalakpal, Surendra Pal Shivbalakpal v. State of
Gujarat, (2005) 3 SCC 127 : 2005 SCC (Cri) 653, Rahul*!

and Amit v. State of U.P.44);

(4) the accused was not likely to be a menace or
threat or danger to society or the community

(Nirmal Singh*5, Mohd. Chaman, Mohd. Chaman v.

State (NCT of Delhi), (2001) 2 SCC 28 : 2001 SCC (Cri)
278, Raju“é, Bantu*’, Surendra Pal Shivbalakpal*,

Rahul*! and Amit v. State of U.P.#4).

(5) a few other reasons need to be mentioned
such as the accused having been acquitted by
one the courts (State of T.N. v. Suresh, (1998) 2
SCC 372 : 1998 SCC (Cri) 751, State of Maharashtra

v. Suresh, (2000) 1 SCC 471 : 2000 SCC (Cri) 263,

State of Maharashtra v. Bharat Fakira Dhiwar, (2002) 1
SCC 622 : 2002 SCC (Cri) 217, State of Maharashtra v.
Mansingh, (2005) 3 SCC 131 : 2005 SCC (Cri) 657 and

Santosh Kumar Singh#?);

(6) the crime was not premeditated (Kumudi Lal

Kumudi Lal v. State of U.P., (1999) 4 SCC 108 : 1999
SCC (Cri) 491, Akhtar v. State of U.P., (1999) 6 SCC

60 : 1999 SCC (Cri) 1058, Raju“® and Amrit Singh v.

State of Punjab, (2006) 12 SCC 79 : (2007) 2 SCC (Cri)

397);
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(7) the case was one of circumstantial evidence
(Mansingh®® and Bishnu Prasad Sinha v. State of

Assam, (2007) 11 SCC 467 : (2008) 1 SCC (Cri) 766).

In one case, commutation was ordered since
there was apparently no “exceptional” feature
warranting a death penalty (Kumudi Lal*) and in
another case because the trial court had
awarded life sentence but the High Court

enhanced it to death (Haresh Mohandas Rajput v.

State of Maharashtra, (2011) 12 SCC 56 : (2012) 1 SCC

(Cri) 359).”

Further, their Lordships also laid down the
principal reasons for confirming death penalty in

paragraph 122 which are as under:-

“(1) the cruel, diabolic, brutal, depraved and

gruesome nature of the crime (Jumman Khan v.

State of U.P., (1991) 1 SCC 752 : 1991 SCC (Cri) 283,
Dhananjoy Chatterjee®, Laxman Naik v. State of
Orissa, (1994) 3 SCC 381 : 1994 SCC (Cri) 656, Kamta
Tewari v. State of M.P., (1996) 6 SCC 250 : 1996 SCC

(Cri) 1298, Nirmal Singh*5, Jai Kumar3’, Satish,

State of U.P. v. Satish, (2005) 3 SCC 114 : 2005 SCC

(Cri) 642 Bantu*’, Ankush Maruti Shinde v. State of

Maharashtra, (2009) 6 SCC 667 : (2009) 3 SCC (Cri)
308, B.A. Umesh, B.A. Umesh v. State of Karnataka,
(2011) 3 SCC 85 : (2011) 1 SCC (Cri) 801 Mohd.
Mannan Mohd. Mannan v. State of Bihar, (2011) 5
SCC 317 : (2011) 2 SCC (Cri) 626 and Rajendra

Pralhadrao Wasnik, (2012) 4 SCC 37);
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(2) the crime results in public abhorrence,
shocks the judicial conscience or the conscience
of society or the community (Dhananjoy
Chatterjee3*, Jai Kumar®, Ankush Maruti

Shinde® and Mohd. Mannan®®);

(3) the reform or rehabilitation of the convict is
not likely or that he would be a menace to
society (Jai Kumar®, B.A. Umesh® and Mohd.

Mannan®);

(4) the victims were defenceless (Dhananjoy
Chatterjee3*, Laxman Naik®, Kamta Tewari®,
Ankush Maruti Shinde®, Mohd. Mannan® and

Rajendra Pralhadrao Wasnik, (2012) 4 SCC 37);

(5) the crime was either unprovoked or that it
was premeditated (Dhananjoy Chatterjee34,
Laxman Naik®, Kamta Tewari®!, Nirmal Singh*5,
Jai Kumar®, Ankush Maruti Shinde®, B.A.
Umesh® and Mohd. Mannan®®) and in three cases
the antecedents or the prior history of the
convict was taken into consideration (Shivu v.
R.G., High Court of Karnataka; 2007 Cr.L.J. 1806,
B.A. Umesh and Rajendra Pralhadrao Wasnik,

(2012) 4 SCC 37).”

Thereafter, the three-Judge Bench of the Supreme Court
entertained the review petitions in the matter of Rajendra
Pralhadrao Wasnik v. State of Maharashtra (2019) 12 SCC 460

and held that the probability that a convict can be reformed and
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rehabilitated is a valid consideration for deciding whether he should
be awarded capital punishment or life imprisonment and
responsibility that convict is not capable of being reformed and
rehabilitated is upon the prosecution to prove to the court. It has

been observed by their Lordships as under: -

“45. The law laid down by various decisions of
this Court clearly and unequivocally mandates
that the probability (not possibility or
improbability or impossibility) that a convict can
be reformed and rehabilitated in society must be
seriously and earnestly considered by the courts
before awarding the death sentence. This is one
of the mandates of the “special reasons”
requirement of Section 354(3) CrPC and ought
not to be taken lightly since it involves snuffing
out the life of a person. To effectuate this
mandate, it is the obligation on the prosecution
to prove to the court, through evidence, that the
probability is that the convict cannot be
reformed or rehabilitated. This can be achieved
by bringing on record, inter alia, material about
his conduct in jail, his conduct outside jail if he
has been on bail for some time, medical
evidence about his mental make-up, contact with
his family and so on. Similarly, the convict can

produce evidence on these issues as well.

47. Consideration of the reformation,

rehabilitation and reintegration of the convict
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into society cannot be overemphasised. Until
Bachan Singh [Bachan Singh v. State of Punjab,
(1980) 2 SCC 684 : 1980 SCC (Cri) 580], the
emphasis given by the Courts was primarily on
the nature of the crime, its brutality and severity.
Bachan Singh (supra) placed the sentencing
process into perspective and introduced the
necessity of considering the reformation or
rehabilitation of the convict. Despite the view
expressed by the Constitution Bench, there have
been several instances, some of which have
been pointed out in Bariyar [Santosh Kumar
Satishbhushan Bariyar v. State of Maharashtra,
(2009) 6 SCC 498 : 2009 2 SCC (Cri) 1150] and in
Sangeet v. State of Haryana, (2013) 2 SCC 452 :
2013 2 SCC (Cri) 611, where there is a tendency
to give primacy to the crime and consider the
criminal in a somewhat secondary manner. As
observed in Sangeet (supra) “In the sentencing
process, both the crime and the criminal are
equally important.” Therefore, we should not
forget that the criminal, however ruthless he
might be, is nevertheless a human being and is
entitled to a life of dignity notwithstanding his
crime. Therefore, it is for the prosecution and
the Courts to determine whether such a person,
notwithstanding his crime, can be reformed and
rehabilitated. To obtain and analyse this
information is certainly not an easy task but
must nevertheless be undertaken. The process

of rehabilitation is also not a simple one since it
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involves social reintegration of the convict into
society. Of course, notwithstanding any
information made available and its analysis by
experts coupled with the evidence on record,
there could be instances where the social
reintegration of the convict may not be possible.
If that should happen, the option of a long

duration of imprisonment is permissible.”

Again, in the matter of Lochan Shrivas v. State of Chhattisgarh,
2021 SCC OnLine SC 1249 reiterating the principle of law laid down
in Rajendra Pralhadrao Wasnik (supra) particularly taking notice
of paragraphs 45 and 47 of that judgment, held that it is the
bounden duty of courts to take into consideration the probability of
the accused being reformed and rehabilitated and also to take into
consideration not only the crime but also the criminal, his state of
mind and his socio-economic conditions, and their Lordships
proceeded to commute the accused death sentence to life
imprisonment by holding and relying upon its earlier judgment in the
matter of Sunil v. State of Madhya Pradesh, (2017) 4 SCC 393 as

under: -

“56. The appellant is a young person, who was
23 years old at the time of commission of the
offence. He comes from a rural background. The
State has not placed any evidence to show that
there is no possibility with respect to reformation
and the rehabilitation of the accused. The High

Court as well as the trial court also has not taken
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into consideration this aspect of the matter. The
appellant has placed on record the affidavits of
Leeladhar Shrivas, younger brother of the
appellant as well as Ghasanin Shrivas, elder
sister of the appellant. A perusal of the affidavits
would reveal that the appellant comes from a
small village called Pusalda in Raigarh district of
Chhattisgarh. His father was earning his
livelihood as a barber. The appellant was
studious and hardworking. He did really well at
school and made consistent efforts to bring the
family out of poverty. The conduct of the
appellant in the prison has been found to be
satisfactory. There are no criminal antecedents.
It is the first offence committed by the appellant.
No doubt, a heinous one. The appellant is not a
hardened criminal. It therefore cannot be said
that there is no possibility of the appellant being
reformed and rehabilitated foreclosing the
alternative option of a lesser sentence and

making imposition of death sentence imperative.

57. A bench consisting of three Judges of this
Court had an occasion to consider similar facts in
the case of Sunil v. State of Madhya Pradesh,
(2017) 4 SCC 393. In the said case too, the
appellant-accused was around 25 years of age
who had taken away a minor girl. The accused
had committed rape on the said minor and
caused her death due to asphyxia caused by

strangulation. The trial court had sentenced the
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accused for the offences punishable under
Sections 363, 367, 376(2)(f) and 302 of the IPC
and awarded him death penalty. The same was
upheld by the High Court. In appeal, this Court

held thus:

“12. In the present case, we do not find
that the requirements spelt out in Bachan
Singh [Bachan Singh v. State of Punjab,
(1980) 2 SCC 684 : 1980 SCC (Cri) 580] and
the pronouncements thereafter had
engaged the attention of either of the
courts. In the present case, one of the
compelling/mitigating circumstances that
must be acknowledged in favour of the
appellant-accused is the young age at
which he had committed the crime. The fact
that the accused can be reformed and
rehabilitated; the probability that the
accused would not commit similar criminal
acts; that the accused would not be a
continuing threat to the society, are the
other circumstances which could not but
have been ignored by the learned trial court

and the High Court.

13. We have considered the matter in the
light of the above. On such consideration,
we are of the view that in the present case,
the ends of justice would be met if we

commute the sentence of death into one of



75.

79

life imprisonment. We order accordingly.
The punishments awarded for the offences
under Sections 363, 367 and 376(2)(f) IPC by
the learned trial court and affirmed by the

High Court are maintained.”

58. We are also inclined to adopt the same
reasoning and follow the same course as adopted
by this Court in the case of Sunil (supra). The
appeals are therefore partly allowed. The
judgment and order of conviction for the offences
punishable under Sections 363, 366, 376(2)(i),
377, 201, 302 read with Section 376A of the IPC
and Section 6 of the POCSO Act is maintained.
However, the death penalty imposed on the
appellant under Section 302 IPC is commuted to
life imprisonment. The sentences awarded for
the rest of the offences by the trial court as

affirmed by the High Court, are maintained.”

Thereafter, the Supreme Court in the matter of Mofil Khan and
another v. State of Jharkhand, 2021 SCC OnLine SC 1136 relying
upon its earlier judgment in Rajendra Pralhadrao Wasnik (supra)
and Mohd. Mannan v. State of Bihar, (2019) 16 SCC 584 held that
the possibility of reformation and rehabilitation of the convict is an
important factor which has to be taken into account as a mitigating
circumstance before sentencing him to death and observed as

under:-
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“10. It is well-settled law that the possibility of
reformation and rehabilitation of the convict is an
important factor which has to be taken into
account as a mitigating circumstance before
sentencing him to death. There is a bounden
duty cast on the Courts to elicit information of all
the relevant factors and consider those regarding
the possibility of reformation, even if the accused
remains silent. A scrutiny of the judgments of the
trial court, the High Court and this Court would
indicate that the sentence of death is imposed by
taking into account the brutality of the crime.
There is no reference to the possibility of
reformation of the Petitioners, nor has the State
procured any evidence to prove that there is no
such possibility with respect to the Petitioners.
We have examined the socio-economic
background of the Petitioners, the absence of any
criminal antecedents, affidavits filed by their
family and community members with whom they
continue to share emotional ties and the
certificate issued by the Jail Superintendent on
their conduct during their long incarceration of 14
years. Considering all of the above, it cannot be
said that there is no possibility of reformation of
the Petitioners, foreclosing the alternative option
of a lesser sentence and making the imposition of
death sentence imperative. Therefore, we
convert the sentence imposed on the Petitioners
from death to life. However, keeping in mind the

gruesome murder of the entire family of their
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sibling in a pre-planned manner without
provocation due to a property dispute, we are of
the opinion that the Petitioners deserve a

sentence of a period of 30 years.”

Very recently, their Lordships of the Supreme Court in the matter of
Bhagwani v. State of Madhya Pradesh, 2022 SCC OnLine SC 52
relying upon its earlier pronouncement in Bachan Singh (supra),
Machhi Singh (supra), Mohd. Mannan (supra), Mofil Khan (supra)
and Rajendra Pralhadrao Wasnik (supra), finding that possibility of
reformation and rehabilitation of accused have not been
considered, commuted the death sentence to life imprisonment by

holding as under:-

“21. The Appellant was aged 25 years on the
date of commission of the offence and belongs to
a Scheduled Tribes community, eking his
livelihood by doing manual labour. No evidence
has been placed by the prosecution on record to
show that there is no probability of rehabilitation
and reformation of the Appellant and the question
of an alternative option to death sentence is
foreclosed. The Appellant had no criminal
antecedents before the commission of crime for
which he has been convicted. There is nothing
adverse that has been reported against his
conduct in jail. Therefore, the death sentence
requires to be commuted to life imprisonment.
However, taking into account the barbaric and

savage manner in which the offences of rape and
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murder were committed by the Appellant on a
hapless 11 year old girl, the Appellant is
sentenced to life imprisonment for a period of 30
years during which he shall not be granted

remission.

22. The Appeals are partly allowed. The
conviction of the Appellant under Sections 363,
366A, 364, 346, 376D, 376A, 302, 201 of Penal
Code, 1860 ("IPC") and Section 5(g)(m) read with
Section 6 of The Protection of Children from
Sexual Offences Act, 2012 is upheld and the
sentence is converted from death to that of
imprisonment for life for a period of 30 years

without remission.”

77. Similarly, in the matter of Pappu v. State of Uttar Pradesh, 2022
SCC OnLine SC 176 their Lordships of the Supreme Court while

commuting the death sentence to life imprisonment, held as under:-

“164. It could readily be seen that while this
Court has found it justified to have capital
punishment on the statute to serve as deterrent
as also in due response to the society’s call for
appropriate punishment in appropriate cases but
at the same time, the principles of penology have
evolved to balance the other obligations of the
society, i.e., of preserving the human life, be it of
accused, unless termination thereof is inevitable
and is to serve the other societal causes and

collective conscience of society. This has led to
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the evolution of ‘rarest of rare test’ and then, its
appropriate operation with reference to ‘crime
test’ and ‘criminal test’. The delicate balance
expected of the judicial process has also led to
another mid-way approach, in curtailing the
rights of remission or premature release while
awarding imprisonment for life, particularly when
dealing with crimes of heinous nature like the

present one.”

In the light of aforesaid proposition of law, we are required to
scrutinize the case in hand minutely in the light of aggravating
circumstances and mitigating circumstances of the present case
and to draw a balance-sheet to decide whether present case falls
within the category of rarest of rare, whether there is no chance of
reformation of the appellants, whether imprisonment for life which is
the rule would not be adequate and would not meet the ends of
justice and whether imposition of death penalty would be the only

appropriate and meaningful sentence.

In case of imposing capital sentence, the law requires the court to
record special reasons for awarding such sentence. Therefore, we
have to consider matters like nature of the offence, how and under
what circumstances it was committed, the extent of brutality with
which the offence was committed, the motive for the offence, any
provocative or aggravating circumstances (crime test) at the time of
commission of the crime, the possibility of the convict being

reformed or rehabilitated, adequacy of the sentence of life
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imprisonment and other attending circumstances, and to see
whether the State has brought out any evidence to establish that
the appellant / accused cannot be reformed or rehabilitated and as
to whether effective opportunity of hearing was granted to the

appellant / accused on the question of sentence.

At this stage, it would be appropriate to notice the special reasons
recorded by the learned 7™ Additional Sessions Judge while
awarding sentence to the appellant herein in paragraphs 168 to 178

of the judgment which are as under: -

“168- IIYY & dd W R fhar mr YrdT <vs
T P gRI1-364, 302 P JATAR ’HIH D AT Al

3ATSTe BRI AT JIEUS (8T DI THRAT F ER W)

¥ 3 fovar Smem oiik A § ot 2T fovar o, g

SUSH. $ ORI 354 (3) Tg WG axclt € 76 o9 oft pig

R JJavs ARG el & a1 ¥ 9y dRop
AT F=1 A1feql AFHT SEad e & 3D
IIGEAl ¥ I8 T & W g F eiad dREN

oM 8 3R gegaus sudre €1 39 Hag § I SeaH

YR Bl ~ARIGEIT "JI-Tel 9= S ¥ 3fh HERTE,
(1998) 3 TR 625, "3TSeEM il a9M e 3ih
fqgr" (1989) 3 Toift 5, "R AR fawg e 3t
wHotdlo" (2001) 9 TRt 615" 3facid-1Y &l

169- Sushil Murma V. State of Jharkhand & dIcohlicic

el § AR I AT - JISUS SR H-e
& Hag | fAfe o1 Ffelfed wu § Haifte faar &:-
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(1) T=F SUST b THRAT Al &b FHaRT FI0S i

oRH T Y TfOIdT o1 SRs! &l 81T &l

(2) TITS B MR oF & Usel "STRIE" @i
JTEAT P HIY-TY "IORTY" I gRIAIAT By o)
€T H o1 3ufard Bl

(3) 3MNiled PRIEN o 99 & T JIus Th
Iuare EgeUe axft orfeRifvd B @y, oW
IR DI GEHTT IRFRARAT & IR F 3ol
PRIETT FIAT YA TS Helid BIam & 3R IR,
3R Faer I, i HRIEAN & SUS &l fadhed
WY B upfd dur uRFRARAT iR 3/

uRfEIfRIT & Tae & 3f: 0T § Ugeh 7 81 Handl
gl

(4) YaEd JAT IJUIHRU PR drell TRRIAT &1
ysl fgr ofgeg M1 ARy 3R qEr R
el R arelt aRfRfRIT @ o1 AEed o

21T & TAT 3 U DY fIehey WY &1, Jagd ae

JreflaRur R et aRRYfal & i =regef

e oA BIT 2

(5) fOReATH Al § S @l TN & AR

TR DT ST AT g & & I =1idep ok

hg b TURD T ITh IfhTd &, foRgepr
TEUS UITERU GRA P AISI a1 3T
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9y 8, B AR 4 aR o1 ggevs i S &t

3T X, 9 Hegavs AU 8 el 2

(37) & 3SR, A9, UTfep, o AT JH
ST H &A1 HY TS 7N, ATMD b FHIST BT ST oA

TR Y TSP I3 |

@) 9 &A1 W eGP b fog B 1S & W gof
AR T FPEdr e o, IURUTY, & a7
TRGR & oy IS & 5N FRT &7 AT ST
& foly foelt =afch &1 FgR s owa! garmm o
BRI 9TaeTel Ruf 5 a1 fgrefaar & fafa
T BT 31T AT H faareTd a6 A H gl
CARIER]

(F) 9 SRR STd BT eudeEds ISR Al
& eI B &A1 folt axun & & i el 8, afcd
& gRfRfdal & 6 St & S IefSie

TSP & IT "Tg-qe4" AT "<B BT P THAT o

I Y Y IR R § <89 Wi Bl @Ik GaR]
Qe R o ¥ H AT ARATh B PRV IRI Al
foreme e o fotg e & ¢ &l

(S) T NURTY AU H TR &I, ISR & ol og
3 BRI, S b el ufvaR & |+t ar armm
Tt Fewdl bt ger A1 fhelt fae Sfd, |gerr an
uRa & gad T¥ET dTel ikl &l gT &l Sl 2
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() S &1 BT fABR DI (ST F=1 1 PIS SRTERT
AR AT gg Al PHIR Ffh P YT ARk
gl gorT § sRT ywEanel fefa § & &
TS BT Py Aeayul aafh S IR w9 J
TR & felq Hfciepr o T 8l

170- Macchi Singh Vs. State of Punjab Mg J=aH

ey A geq g & "awor ¥ gfod Uy ueded
et u=aral o1 auiF fear S se s Fac ¥ 9
JINGN G IR -

(1) TYSTS B oA 0, R dd quvsadl &

Ml §, T8l <7 AR |

(2) JIUS @ GFU ged & Usel "omuNrer &t
gRfEfat &1 ff sy & aRfeafaar & arer
foaR =T ATfRv |

(3) Nigd PREN A 2 3R Jgavs &

3Yale, SHY oAl H Hogevs At I Ry oA
Y S oR1Y § Fergd gRRRAfAl § srrofiad

HRIANT 3T NI Al s iR &k 39 T7g

ST AT b 9 3fToiie BRET &1 SUs fadeyut
& q, IRy A uPpfa 3R R vd
T IR T SRac gU 81 fadm ST FepetT|

(4) JaED AR RAHRD TRl BT T JoTT 0
(Balance sheet) S-THT TRy 3R 0T R T
Iitere gRfEfdal o g g IR =y @
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I P b Ul TP IR I AORSD
uRfefaat & g FHaYu! Sge ST a1y |

171- 78t 8 (Macchi Singh) & el § 3R off <zt
TIT-3 AN GO B AN R & fold srer-amer e ma
BT HRAT 3R ITR U AR

(31) T ARG F TR § PO MY ©, Sl Aol
PRI &b I0S P ATH PR <l & IR JGIUS Pl

YT PR 82

@) T TG H gRffIAT =f & fF 3reudR®
URRARIAT 1 eifad wecd 4 & ae off, S
3ORTE & UE H el 7, JIIUS & IIRARD PIE
faeped el 21

172- Foet &7 @ g9 &7 & gawon § S R
ol wd ARl IR gas TS 2 a8
TR 8-

(1) BT, SATPR, TG, Shall, JTERV S ST
IURIET P BING B H Fafed IRy o
qeued foly SNfafe @ gd sfdsm 8 a1 iR
gl IR JATRIge SINfE B uaie sfaer W@
aTel efth gRT Y Y 3R |

(2) JURTY T T TIT AT ST JTURTEN Uep 3T THR

JTURTY T BIRT PR H Headr o7 |
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(3) T AIRTY IS TR W AT F I BT A1&ler dar
IR P WIS T AT T o @R U R ar
SR GRT HTEST(+Tep FATT W T TT o S Fq€
HT ¥ TP F 37 AN b Sited & oy @R 8

HhdT ATl

(4) &1 T 3Ry ORI & folw fomam i o ar 3%
I Hifgd T UTH R & flv by U sroRre i

aRE fovart T 2|

(5) 39 & IR T oam & Tt &Y |

(6) IR FIT FTBT B YT IR & AT UGS
AT T roRTe faam T 3R ITRTY P THI NIT B

T IR FIER PR §Y ATTHT & Tt

(7) IS R1Y T afh GRT fafde arfoxem ¥ &

gU fopar T e

(8) IS g a1 IRy ot ufep @l fafdes wu &

I BT BT Tl PR F Adh &b fAT fobar
o S b g8 fored} b1 31uet arfaivem & o arerm &

7 o} 3= Y STfERET § WG gTelT 81| ISTER0T b
fAT ToYoTo & URT 43 & ded U P b
fafdes i B aTel efeh &t gear &Y =) 8l

(9) 9 3URTY UM H FEA AP B oW b [
uRaR a1 T fAey TerT & el dl g Bl

TN dxAT |
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(10) 1§ HHfed ey, 3rTe™ a1 Ua afth Red 3iR
IR AFGS! & I8 IR RN -l &, oY b
T @I, SNE™ AfSell, b oCh AT T Sl
fodramar & | I 2 iR il e @fh

SR 3R T STt 21

(11) 51 g fareht U Ieeg & folw &t Ireft & o
gof e 3R “frerar @1 v <ar 2|

(12) 59 {377 Spamd & 59 &< 8 oIl 21

(13) 3TRTY AT AT ¥ fhar S © 6 I8 A
Fad =Ad fadd @I dfed TN & fAdd @ of
T & I7 SWSIR <l B

IFHRT gRfeIfa:-

(1) for T 3R aRfEfaat & srRTer fasa i o,
IR F ol IFT wU ¥ 7 o (e &
ORI =R9 Srfdehed AMD a1 HiaHcHD JeMfa
1 D IHTT |

(2) AfIH DY 39 T TS @R g, oAfdh s
39 ¥ U FyRe dNe T8 21

(3) AMYH &I G: IR1Y H e A& B B
TAEAT 3R IUgH & YA AR gAaN

YT |
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(4) ArfRIH o1 FRART | Ta Feran & 6 98 99k
w9 9§ gyl o 3R S AHfG AN A Iqh
MRG0T Y aRFEARAAT Y Iz 6 ITh

T T HY R T o

(5) Tt gRfefaT St Sftad & I %9 A, 39
TRE & FIER DI GUT A & 3R 39 ey

D SRIGeAT Pl O o BT T91G ST Fabcl! o

SR {3 SR IS Sit aRTa 5 SIfHgh @ Aa
FAER & W TRH W of Il 8 b Al & qedl
3R uRfEAfATl o, e1figh @1 A1 o & a8
3TURTY PR H AAfctes v ¥ 3T o |

(6) ST&T |18 &1 ST IS T T R <RI BT
R & for srarer qd FrefRa oot & =18l famam
T 3R GG & URUTRERT T AR URTY AT 3R
I8 b 38 W oTR1y & uRU™ & wU § AT

ST e B

(7) ST&T U Uegeresflf & Tardt R SRR BT
R TR A SRR 8, Taf AfHIIeH uer 7 319gh
& 3TRTY Bl g R 1 81

FITH IR 7 JGRUS AN PR P oIy
fommRur Frfafea Rigidr @1 |au # mega o &-

(1) =TT Y g8 RufRa e & folg gberor ary
AT BT b T I8 GeJaus o o foly " faRere™ &

dReT" (Rarest of Rare Cases) HTHeT T |
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(2) TR & T A, Rt oft sy g erafd
3TTSia PRETT B AR, HAT G a8 4§ 9Ae
BT 3R =T & 322 B T &l BT

(3) 3T BRI 179 & 3R JGEUS T 3am
2l

(4) RY b G IR gRfEfRl iR et
I @RI &1 & H T Y SATSIIe DRMATT
H TS N & APpey 1 @YD ITANT LN
ERISIKERIR

(5) I8 NI (IS AT 32 SR ARIDT (=l
3R MMdIIaT fit I, onfe) foae Ry HiRd
fpar mar e @R I uRfAfdAl S\ @R oxn

STET 3TORTEY BTN §3T |

173- JISUS & HIY H AFAY IEH AR B
_IRIgEid e odiel $HIB-143/2007 "3 TF T Ih
3 Ue1e TG U 3 §9M T 3 aferrg” ot
e 11/12/2012 sEdeT &, OFH AFHE =
I 7 "Teeey R e M we i goe
(1980) THoHIoH o 565 DI FfHT B gY WRT 5 6 F

(A TIRIR Sraeifasd fomar -

5. The majority referred to the decision in Gurbaksh
Singh Sibbia Vs. State of Punjab[3] and stated that
the observations made therein aptly applied to the

desirability and feasibility of saying down standards
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in the area of sentencing discretion in the case of
Gurbaksh Singh (Supra) the Constitution Bench had

observed thus-

"judges have to decide cases as they come before
them, mindful of the need to keep passions and

prejudices out of then decisions."

6. After stating broad guidelines relating to the
mitigating circumstances, the magority ultimately

ruled thus-

"Judges should never be bloodthirsty, Hanging of
murdered has never been too good for them. Facts
and Figures, albeit incomplete, furnished by the
Union of India, show that in the past, courts have
inflicted  the extreme penalty with extreme
infrequency a fact which attests to the cautin and
compassion which they sentencing discretion in so
grave a matter. It is, therefore, imperative to voice
the concern that courts, aided by the broad
illustrative  guide-lines indicated by us, will
discharge the onerous function with evermore
scrupusious care and humane concern, directed
along the highroad of legislative policy outlined in
Section 354(3) viz. that for persons convicted of
murder, life imprisonment is the rule and death
sentence an exception. A real and abiding concern
for the dignity of human life postulates resistance to
taking a life through law's instrumentality. That

ought not to be done save in the rarest of rare cases
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when the alternative option is unquestionably

foreclosed."

174- 38 TR - SFa9 <RI 1 "god {88 999
T 3T YoE" (1980) THoHloHo 584" H fAAgER
fafefRa fomar &:-

(i) The extreme penalty of death need not be
inflicted accept in gravest cases of extreme

culpability.

(ii) Before opting for the death penalty the
circumstances of the 'offender' also require to be
taken ‘into consideration along with the

circumstances of the 'crime'.

(iii) Life imprisonment is the rule and death
sentence is an exception in other words death
sentence must be imposed only when life
imprisonment appears to be an altogether
inadequate punishment having regard to the
relevant circumstances of the crime, and provided,
and only provided, the option to improve sentence
of imprisonment for life cannot be conscientiously
exercised having regard to the nature and
circumstances of the crime and all the relevant

circumstances.

(iv) A balance sheet of aggravating and doing so the
mitigating circumstances have to be accorded full

weightage and a just balance has to be struck
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between the aggravating and the mitigating

circumstances before the option is exercised. "

10. Thereafter, the Court stated that to apply the
said guidelines, the following questions and

required to be asked and answered:-

(a) Is there something uncommon about the crime
which renders sentence of imprisonment for life

adequate and calls for a death sentence?

(b) Are the circumstances of the crime such that
there is no alternative but to impose death sentence
even after according maximum weightage to the
mitigating circumstances which speak in favour of

the offender?"

175- 3t YR -1 FeIaq I o g9 A8 S

NS g ¥ 3iTh Hevmg” ffa fadie 20-09-2011

ST TR § "foReTdq ¥ faRefa® A9 &e 81T &,

39 g9y § T 14§ fyafod fomm &:-

"Rarest of the rare case" comes when a convict
would be a menace and threat to the harmonious
and peaceful coexistence of the society. The crime
may be heinous or brutal but may not be in the
category of "Rarest of the rare case". There must be
no reason to believe that the accused cannot be
reformed or rehabilitated and that he is likely to
continue criminal acts of violence as would
constitute a continuing threat to the society. The

accused may be a menace to the society and would
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continue to be so, threatening its peaceful and
harmonious co-existence. The manner in which the
crime is committed must be such that it may result
in intense and extreme indication of the community
and shock the collective conscience of the society
where an accused does not act on any spur-of-the-
moment provocation and indulges himself in a
deliberately planned crime and meticulously
excuses it, the death sentence may be the most
appropriate punishment for such a ghastly crime.
The death sentence may be warranted where the
victims are innocent children and helpless women.
Thus, in case the crime is committed in a most cruel
and inhuman manner which is an extremely brutal,
grotesque, diabolical, revolting and dasrerdly
manner, where his act affects the entire moral fiber
of the society, e.g. crime committed for power of
political ambition or indulge in organized criminal

activities, death sentence should be awarded.

i PR AT 99 IR AR &
IIGEd Bovo fovg AW SH s Fcw
FHD-01/2023 TP 01-12-2023, AIR Online

2023 CHH 835. ILR 2024, ©oo W[ & 177 Td

BUNFIG Yo foReg Y9 M1, CRC/1517/2018

AT 31-01-2020, BN 5T fRog IRT BRI,
qife®d R R 1/2021, 3rdiet R 1270/2021,
fofr RATd 13-06-2022 @AIBT &1 T UBR
HHH SEcH IR gRT ARG ~rge

9F TSR §IF  Bolo  WNT  ((2012)}4
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oo o 97 (AIR 2012 SC 1480)), IF-RI iR
3 g9 BoTo IS ((2012) 4 TERINT 257 (AIR

2012 SC 1357)) SMEAHHIT & oW AT ~IrRmery

GRT IR JIET SWIh T a1 ot Safad
fopar T B

qoTTeg oY e Afoid 98 2009 (14) SCC

31 H - SEaY <RI ° I8 srfafefRa € fh

T8 QBT AALTF ¢ 6 TS BT II7 el Tad
gord AMel H & fear S Aify ok 9 e
IfAYh d RIS TR 8, A W9
3IIGh DI TN & foly T arel @eRT a1 et

JURTER URIT SV AT W8T JTURTY Ueh TS asieh o

fopm T B 3R I8 wgE, fFEE, e 3R Iredd
R B AT 98T ey 3R 3|de afhdl W) faAT
et IpHT B BHAT PN ITeh! BT DI STt 8T

fEefta I ARII R g AERTE 159
2010 (1) SCC 775 H AF-T S=cH I & 39

ey § I8 Fufa 6 2 fos SRl Ry g |

ST TRIh W AT PRAT W FaRaT b A1 by g
g, 981 IR &8 W @R a1 & foly Ry i
Uit 3R THRAT 8 HEcaqul 8, 7 b smRielt| af
U IIR1Y $ foly IRT &€ 78 foar Sar & o 7
it TevuT & Hifed eafh & a9 o afed 39
& Fag 7 ff e g oy fear w1 g,

IR 39 el P Y F fIhet Bt 81 SToRTer



98

& folg FrefRa << soMifies T8l 8FT =mfey afes
Y 3RTY H R Y e SR FRAT b IHY 3R

T BT ARy (S A Ry A I B
FRAT & 31K RTeRt & T1er 39 YR fod W =g
THT & 39 GHR i wfafesar s a2l

I <RI & FHe Ry g3t Taeu &
TR0l H AR SEaH <RITed & <IIgEid fIaq
feg ©.I. I5T 1998(1)SCC 149 H " o=
SRRl BT fIR BIeax g1 el U 10 IuTT dTetd
Y ST T F STeArr T o, I8 TEufad fohar &
5 S 4 AN B $F YBR H &A1 D T 8, S

I GR, D AR TGS T B 7, o
qq TRAT $Y g2t ORE o ! di =it 8, fhar ma
3roRTY gd A e 3iR AT Hate =t 3
IRTY B THDRT 3R TRRRARTAT & Heprer 7 el
Pl AT H Gord AU BT KT g SEH JIEUS
ERISISISIERRID ]

BT S TR TR § Ue IR 3R
=Jrqul o FefRa R S & ST ¥ st
IS GordTH Al BN & AT &g IRy &
Ut g, IHH IR & SMTeRT AT TR
&I THIRAT BT ITfIT R ATl S aRfefR
& TP H @ 3T IR gyt g8 fafRa e
1 0T PIg AT G el & St gt FHell 5 FHH
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WU ¥ R 91 96, SN $HG A H AP
TR0l & e TR SMEIRA fade R Mok & we
A U1 TRIeT 8, foR i aieia) =Irma & 3
&S g AT S FeheTT B

39 TETdE HF uewu A S s &
T, 6 aRfefa, ey, AR 4 affa S
T BT, AAYh P TRl U7 Td AR i yfef
T8 B &Y BIR TP Al P TNAT P TR

I I9h QG IH & folv SHB 316y il i

BT T ST e II9Rig 19 B SIRIBIIER
&1 I T Iorag Rl A fhar ST TR

el BT TAT TEH T T 8T Pl &A1 Pl 37d
TR, gk T Yaras AT HRar &l

176- 3IAgh $H AT IR =ARIGE P U1 H
SRR 1 T ST a1 STTHgeh, o 84 <ici bl TSIRi o,

IR, TP DI ANHER AR ARIDHS H T of ST o,
R 70 &1 AIfgd § =I Ud Jafie d6¢ 1 ol
oaieh BY T Sl 4 a9 7Y et o, SH AWGh b

FRT gAN IM UG M-I 1@ g8a™ & SR Jadb
P G BT 3R Ge-gelt 1y & |er g iiHie
T ST QAT o |

IEd H ST BT Jad & IR H Bt JdR
o PIs gd fae a1 e & o1, A THeRET W TG

IRT DI gfct &l 8 & DRUT Jadb &Y oI Dl Al Bl
Fa AT ST & T 1ot TR e H 3raerT araie
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ITcTh BT JUBRUT, BT PR & NI b S g

qde SfId g & fR IR el ucar Uil STelan 3TN

TR STeTTa &l IRAT G = & §a1d & @M W g
A I Fel ST, IHD! ARIEher AT & qevar it
WIHIS & W Hdl DI AT 95 & H9 el & 39
oM U4 ZeIEH &1 D IR & fold o | s oreg oft
B G| AfAgh 7 Y fRigpdfa & 7 € 7 it &1 97
N9 35 T BT BI9R difgadl § IRyFd AETSH P 81 98

39 Pl BT IRV DT FFST Hbcl AT IHD 8 W
O geg b oy T & IS e TE Rowrs e B
3URTY DT PHH B dTell Pls TRAHTDRT IRIEIT Fom
& g7 oft T8 IRl St 21 TURTY BT 2D, IRY H D
RN, ARG FA BT UPR, YIHRI &b L JeTRID el
Tg = @ IR, 89 < @1 |aen R, sNER W@
ferce 81T, JATAgTh &I IRUT, Jad BT PHART, FURTE DI
TIFEd] W@ I9@I saed ¥ a4 e 39 a2 W@
oRfefcRl §9 oo @l fRead & fRaaqw arerfa
Taffeies elTHe (Rarest of Rare Cases) STl &1 VT
TRAT gUf aER S 6 AfIYh aRT a1 ey &
AT 7 o IDT I [T JEAT BT TUTT TS0 I
oIl 81 3IIgh & Hd B TP Bl R I g I
TS H S @l AfBR A & TJAT b HI AT

THAT BT TS AT SH =TS G AP T ORI 0=
FRA & ol AIHTfEd 8N SR T9 39 T @ fafg a1
BT D ASE I Tl TFT BIST BT | AW AP,
ST fafey o e gRT SR sder @1 Sfid va J
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gieM | 5 9 @1 St 8 & A1 A1 Jeavar guf
RIS Pl B ST T It 21 QT foaRerem & foRa

(Rarest of Rare Cases) 3cd 36 BRU 31&FT & FIfh A

IIGh &b Ith AURIYS TR YUf e P PR 4 JET
3FEY HRET AT 1 J< PING PR+ BT DIy DIV a1 o,
A Jd® A1 H Ul Y9 J I Bl gfd a1 72T
THUE off, 9% &Y da- QY off, I8 3+ 998 & w7
T ST B & HRUT, AT DT AT & HY H Siad St B
S HAfEPR UTH AT o 98 UTH & PR Fh AR
M™% BU 3, AT el $ &g JH TNid J 7Y
Pl UTH §3TT &1 37 THIR BRDT &b AU, AHGh bl 39 Y

HH P AT DRD T8l & FA1Mb 8 35 Y BT el J
uRRuer HETSD 1 €, Bletifc o TRE & ToRTY febarr 1
2, S0 <A §Y VT IS HRUT ST A8 g1 B I *1figed
& U S URTY P fHY ST T DIy TeebTicic BRI
Wl B, AMgdh A AoHEE d&e ¥ Hed fAle

05.04.2022 ! GaIg WD & fSed H Ueiel AR HIeR
Il Bi St o Sael 3R USiel Bl [gT T Fa8Td
uTfeiaT gouT T & BR STIaR WIfRT & S dl Avedl

TR §, PEPR YA of T | AT FHI g4Ta Ui &

g3 feier < @l a9 BIeT d Feld 8Y dc Pl G &l
TR ST T FAM eIa 17| TIH A BT bl AT
I & UTT: 3 & IR @ T, ORI IR 'eHT BIkd
fhU ST & qd 1 TS 2ft| T & a1e IAHYh BRR 8l R
of, foredy T ot Tue &fefd & & g i 3o #rf v

gRume &l YUl STHBRT off, IHD I8 IFE IFb GRT
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AT ASHGIR Jd@ 89 Iaq H g T AR 9
DGR & Heg A TAM R F&l Jddb & 919 o
PIs IURRAT el o7l e G T HT UfREm o o

FHEH 4 U Sl Pl FERAYAD Ul STeTaR
EIATYdD ST SR 8T DI 15 &1 T Siifad dieh I
3T oFTIY 9F @R S aRiRe v A dieT weet ot

P! QI H h S| PAT S Fbdl 21 AAIH GRT
BHINT IURTY I THIR Tpfcl BT 81 AMWYh P FRT T 4
g ey dTete ST fecer, uicRige, iy v nforar
T H TN oI, G I 1o aeTans JT&RT 3TTeRHoT
foram w81 geT fidie @ g A |quf dARt @R
off arerrct U At el UM off | west T v 9=
T & wewur  arfafefiva & 78 aRfIIET sHmD-10,

11, 12, 13 39 TR0 5 SAR] 8l B

177- fofrdia et 7. ™ PRI (31.971.-12) & 18T &
SR e &b ¥ IRR H §ER g IR it & Sfel gu =g
HIN[E B AT Pl Sfel §Y €1d BT Tfierd 100 HL &1
IIT RIT & T Had & eRR TR IR el §Y Hig 5g
S qd b A1 JID P TRR PTG AT T §31T 8F I D
&Y PR A P 7Y Sfef D DR EAHD TPl i off|
qd® UTfAd SMHAT & R I &t fRufd & 981 o)
IRAT H Jdd Th 4 qUG et o, SadHT IH=T u=
arel fch A HEIIT Ud & Pl e Pl Sl 81 3D
R 1figh & &RT oo wMIfae, afie fife w
9 & gR1 IR <ied &1 IR BU | dre 7 oy
ST T SISt 81 SRt UeR™ I 7] ISR & GRT 30
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U TRWMT U9 Hae Dl T B Saell Wi gsar &
IR = 1 fSiaT Seflar I9d! g1 ax folar ma 21 4

affg oy TRH T F S 5] SHb HW UTIel

STIPR 37T STGR I T8 2| AR P SR fobam T e

&1 foFFT ot ieTegel S aTell AMadT P TFER H

el G IS e & 1Y HORTEd IR aell &

oI aRA H 39 aR8 & g ¥ SR IR TUd
gfcifera aRATAT Bl fHYh, THIS & ol a1ded &1 §9
ThR 3 HGth &b AoTag aRi I by TU STURTE FaRaTor
STRITAD Hed H 3THYH H R DI IS Jorser Fal & v
I8 Y: 9Ha 9 H O 89 & AR Aal &l 39

TR H SHYh Pl GG &S PIRG BT & FH P o

Tq A Siia T GRer o W B8R |

178- 31T: U1 &t T URRAIAT vd 39qel & dahi

TR TS T G99 P &b SR IURIh oRddg PRUN I

SIFRIH I 3TTofaT BRIA $HT Tl Pl ARIUT P b
e @I SATBR AT ST 81 ToRET U&T & AfSahl &b
SRT 319gh @1 aRate AfSFTH @1 d Je fhy
&1 e o &, g JIfgd & a1 o/ Jad &

PAR o P IAD WEP DI At TWepar H ¥

TJEATHR IADT ISR IR &1 By SIH & T & I

<ieT ¥ dUCaR e IHd SR R H el Srell 3R
HOT I I W AN SRR ID! Jog HING R &
HING Y ST & oroRTe & QY Ry W 81 S1fgd

srqerelt gReten srfafm &1 oy foar ST Sfad udiid
81 81 2Us fAfY 1 I29T 7 el JURTY BT SfSd PRI &,
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aftg Sfde g™ T fafd & ofd w9 5 e &t
STEUUT AT TET & TAT SUS &b AT  FHN H IR
&I GRIGRT BT Bels A AP | 81 3HYh ToRM I
3] TSR P Ih HaH ATRIED P DT FIT T Y
3I9gh TR I A A0SR Bl ARII SUS ST Bl
#RI- 363, 364, 302 P TURTY & TRIT ¥ ST fbarr 817

81.  Acareful perusal of the findings so recorded would show that,

(1) the trial Court had convicted the appellant and

imposed death penalty on the very same day.

(2) the trial Court has not taken into consideration the
probability of the appellant being reformed and

rehabilitated;

(3) the trial Court has taken into consideration only the
crime and the manner in which it was committed, and
it has not taken into consideration the criminal’s state

of mind and his socio-economic conditions;

(4) the trial Court has not given any effective
opportunity of hearing on the question of sentence to
the appellant herein as held by the Supreme Court in

Mohd. Mannan (supra); and

(5) similarly, no evidence was brought on record on
behalf of the prosecution to prove to the court that
convict cannot be reformed or rehabilitated by
producing material about his conduct in jail, and no

opportunity was given to the accused to produce



82.

83.

84.

85.

105

evidence as held by the Supreme Court in Rajendra

Pralhadrao Wasnik (supra).

We have to apply all the above-stated principles noticed herein
supra in the present case to decide whether the learned Additional
Sessions Judge is justified in awarding death sentence to the

appellant and for confirmation of death sentence.

In the present case, the deceased was the neighbour of the
appellant, aged about 4 years. On 05.04.2022, the appellant took
the minor boy/deceased on the pretext of visit places and had gone
by his motorcycle. The appellant brutally murdered the deceased by
pouring petrol and set him ablaze and thereafter the appellant sold
his motorcycle to Kiran Sahu at Karanja, Bhilai and had gone to
Nagpur. As such, the offence of murder was committed by the
appellant. The barbaric act of the appellant was not only inhuman

but extremely shocking and cruel.

The appellant was aged about 35 years at the time of commission
of the offence. No criminal antecedent has been brought against
him and he has committed the offence of murder of 4 years old boy.
He murdered him brutally, which makes his act totally barbaric and
condemnable, as such the appellant has committed offence against
an innocent, minor and defenceless child, who has not even

crossed the age of 5 years.

After consideration of the Crime Test, it bring us to rarest of rare

test. After considering oral and documentary evidence available on



86.

106

record and the entire material produced by the prosecution, the
question would be, whether this the rarest of rare case and whether

the death sentence awarded should be confirmed?

The appellant was a young person, aged about 35 years at the time
of commission of offence. He is the resident of village Hasda in
Bemetara district, which is remote village of said Bemetara district.
The State has not brought on record any evidence to demonstrate
that there is no possibility with respect to reformation and
rehabilitation and even that aspect has not been considered by the
learned trial Court, while awarding death sentence to the appellant
herein. The appellant has no criminal antecedent, though he has
committed an offence, which is henius one. At this stage, we are
reminded of what John F. Kennedy had said “children are the
world’s most valuable resources and best hope for the future”.
Thus, in absence of evidence on record that there is no possibility
with respect to reformation and rehabilitation of the appellant as he
was young person, when he committed the offence and he is not
likely to be a menace or threat or danger to the society or to the
community, there is nothing to suggest that he is likely to repeat
similar crime in future and following the law laid down by the
Hon’ble Supreme Court in Amit case (supra), Santosh Kumar Singh
(supra), Ramesh Bhai Chandu Bhai Rathod (supra) and Lochan
Shriwas (supra), in which considering the young age of the
accused, the death sentence is converted into that of imprisonment

for life. Upon thoughtful consideration, we are of the view that
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extreme sentence of death penalty is not warranted in the facts and
circumstances of the case. We are of the opinion that this is not the
rarest of rare case in which major penalty of sentence of death
awarded has to be confirmed. In our view, imprisonment for life
would be completely adequate and would meet ends of justice
accordingly. We direct commutation of death sentence into
imprisonment for life. We further direct that the life sentence must
extend to the imprisonment for reminder of natural life of the

appellant herein Panchram @ Mannu Gendre.

Consequently, the Criminal Reference No. 2 of 2024 made by the
7" Additional Sessions Judge, Raipur to the extent of confirmation
of imposition of death sentence to the appellant Panchram @

Mannu Gendre is hereby rejected.

The Criminal Appeal No. 151 of 2025 filed on behalf of the appellant
Panchram @ Mannu Gendre is partly allowed. The conviction of the
appellant under Section 302 of IPC is maintained. However, his
sentence of death is commuted to life imprisonment by maintaining
the fine amount. We further direct that life sentence must extend to
the imprisonment for reminder of natural life of the appellant herein.
Conviction and sentence awarded to the appellant under Sections
363 and 364 of IPC are hereby affirmed. All the sentences are

directed to run concurrently.

Registry is directed to send a copy of this judgment to the

concerned Superintendent of Jail where the appellant is undergoing
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his jail sentence to serve the same on the appellant informing him
that he is at liberty to assail the present judgment passed by this
Court by preferring an appeal before the Hon’ble Supreme Court
with the assistance of High Court Legal Services Committee or the

Supreme Court Legal Services Committee.

The Registrar (Judicial) is directed to send a duly attested copy of
this judgment to the concerned trial Court as mandated under
Section 371 of Code of Criminal Procedure (Section 412 of
Bharatiya Nagarik Suraksha Sanhita, 2023) for needful.
Let a copy of this judgment and the original records be transmitted
to the trial Court concerned forthwith for necessary information and
compliance.
Sd/- Sd/-
(Ravindra Kumar Agrawal) (Ramesh Sinha)
Judge Chief Justice
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HEAD NOTE

Before awarding capital punishment, the Court has to strike
a balance between the aggravating and mitigating circumstances
viz. mental and emotional condition, age, possibility of
reformation and rehabilitation of the accused, brutality and the
manner in which the offence is committed, which makes the case
fall under the category of rarest of rare case and death penalty

would be the only appropriate and meaningful sentence.
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