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HIGH COURT OF CHHATTISGARH AT BILASPUR
Reserved for Order on : 22.11.2024

Order Passed on : 14/01/2025

WPS No. 290 of 2019

1 - G. L. Mishra S/o Shri Gajanand Prasad Mishra Aged About 70 Years R/o
Retired Deputy Ranger, P.O. Pali, District Korba Chhattisgarh.

--- Petitioner
versus

1 - State Of Chhattisgarh Through The Secretary, Department Of Forest,
Mahanadi Bhawan, P.O. Mantralaya, P.S. Rakhi, Atal Nagar, District Raipur
Chhattisgarh.Chhattisgarh

2 - The Chief Conservator Of Forest, Circle Bilaspur, Bhakta Kawar Ram
Gate, Sindhi Colony, District Bilaspur Chhattisgarh.

3 - The Divisional Forest Officer, North Bilaspur Division, Bilaspur, at Present
Marwahi Division, Post Office Pendra Road, District Bilaspur Chhattisgarh.

---- Respondents

For Petitioner : Mr. Vipin Tiwari, Advocate

For Respondents/State : Mr. Ritesh Giri, Panel Lawyer

—_—

Digitally signed by
BALRAM PRASAD
DEWANGAN

Date: 2025.01.16
10:44:54 +0530

Hon'ble Shri Justice Parth Prateem Sahu
CAYV ORDER

Petitioner has filed this petition seeking following relief (s) :-

“10.1 That, the Hon'ble Court may kindly be pleased to
issue a writ in the nature of certiorari quashing the
impugned order dated 31.12.1991 (Annexure P-2)
passed by the respondent no. 3 and the order dated
07.04.2018 (Annexure P1) passed by the respondent

no. 2, in the interest of justice.
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10.2 That the Hon'ble Court may kindly be pleased to
issue a writ in the nature of mandamus commanding the
respondents to refund the amount of pay and
allowances withheld pursuant to the impugned order
dated 31.12.1991 to the petitioner with interest at 18%
per annum on the withheld amounts from the dates
withheld to the date of refund.

10.3 That the Hon'ble Court may kindly be pleased to
issue a writ in the nature of mandamus commanding the
respondents to treat the period of suspension as period

spent on duty.

10.4 That the Hon'ble Court may kindly be pleased to
issue a writ in the nature of mandamus directing the
respondents to draw the annual increments due during
the period of suspension till the impugned order
31.12.1991 and the Hon'ble Court may further be
pleased to direct the respondents to make payment of
the passed and countersigned T.A. bills amounting Rs.
3186/- along with interest at 18% per annum on the
amount of increments and T.A. bills withheld deliberately

till the date of payment.

10.5 That, the Hon'ble Court may kindly be pleased to

call for the entire relevant records from the respondents.

10.6 That, any other order of orders or direction or relief
though just and fit in the circumstances of the case may

also kindly be granted.”
Learned counsel for petitioner submits that petitioner while working
on the post of Forester was engaged for felling of bamboos at
Coupe “C” Mukwa in production range Jatga North Bilaspur Division
District Bilaspur. The felling of trees was on account of construction

of exit path from Coupe. Petitioner has engaged about 40-50
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labourers for felling of bamboo in Coupe “C”. Inadvertently the
labourers felled the bamboos outside the boundary of Coupe “C” in
Coupe “D” range and when petitioner came to know the mistake of
labourers engaged by him, he immediately stopped the work of
felling of bamboos and informed his senior of extra felling of
bamboos by labours on 20.11.1988. During the course of inspection
also he found some tress were cut by unknown person and he has
also seen some illegal activities in compound 108, 109, 113 of
which he has also made complaint. After conducting enquiry, it was
alleged that by the negligent act, 344 trees have been felled illegally
within one year in the compartment of 108, 109, 113 of Coupe “C”.
Petitioner was served with a charge-memo and thereafter
departmental enquiry proceedings was initiated against him. On 13
occasions, petitioner made request to supply the copy of field list of
enumeration of illicit stumps of 344 trees. However, the said
documents were not supplied. The documents were even not
proved before the Enquiry Officer as they were not produced.
Supply of the said documents was refused on 03.11.1991
(Annexure P-6). After conclusion of the inquiry, the petitioner was
penalized by having his pay scale reduced to the minimum pay of a
forester. Petitioner preferred an appeal which also came to be

dismissed.

It is further contention of learned counsel for petitioner that apart
from the other grounds raised in the writ petition, primary grounds
on which he is making submission is that petitioner was not given

opportunity by the Enquiry Officer to submit his brief in terms of
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Rule 14 (19) of the C.G. Civil Services (Classification Control &
Appeal) Rules,1996 (In short ‘the Rules, 1966’). The order of
punishment was passed by the Divisional Forest Officer on
31.12.1991, however, before passing of the order of punishment,
copy of enquiry report was was not furnished to petitioner and no
explanation/representation was called for and thereby petitioner
was deprived of an opportunity of being heard on the enquiry report
before imposing order of punishment, which is in violation of the
principles of natural justice. In support of his defence, he placed
reliance upon the decision in case of Union of India v. Mohd.

Ramzan Khan, reported in (1991) 1 SCC 588.

Learned counsel for State-respondents vehemently opposes the
submission of learned counsel for petitioner and would submit that
Disciplinary Authority has passed the order of punishment in
accordance with law. The Appellate Authority also after the order
passed by this Court in WPS No.188 of 2010 had issued notice to
petitioner on 31.03.2018 and only thereafter has passed the order
of punishment after giving opportunity of hearing. There is no
procedural irregularities in passing the order of punishment as also
while hearing the appeal submitted by petitioner. He contended that
punishment is imposed as petitioner failed to perform his duties

properly and committed misconduct.

| have heard the learned counsel for the parties and perused the
pleadings in the writ petition as also the reply and the documents

enclosed along with the writ petition.
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Though in the writ petition, petitioner has raised multiple grounds,
however, the grounds, which is referred in the preceding paragraph
that copy of the enquiry report is not served upon petitioner prior to
passing of the order of punishment, as it goes to the route of the

case, therefore, this Court is considering the said grounds first.

Perusal of the pleadings made in the writ petition would show that
petitioner in paragraph 9.6 has specifically pleaded that enquiry
report was not furnished to him. In reply to the writ petition, grounds
taken in the para 9.6 has not been specifically denied or dealt with.
Pleadings or grounds which is not denied is to be presumed to be
admitted. Copy of the order of punishment by the Disciplinary
Authority is filed as Annexure P-2. From the order also it is not
reflecting that after receipt of the enquiry report by the Disciplinary
Authority and prior to passing of an order of punishment, copy of the
enquiry report was served upon petitioner/delinquent employee and

representation/explanation was called for.

The Hon’ble Supreme Court in case of Mohd. Ramzan Khan

(supra) has observed thus :-

“18. We make it clear that wherever there has been an
Inquiry Officer and he has furnished a report to the
disciplinary authority at the conclusion of the inquiry
holding the delinquent guilty of all or any of the charges
with proposal for any particular punishment or not, the
delinquent is entitled to a copy of such report and will
also be entitled to make a representation against it, if he

so desires, and non-furnishing of the report would
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amount to violation of rules of natural justice and make

the final order liable to challenge hereafter.”
After the decision in case of Mohd. Ramzan Khan (supra), the
State Government has issued a circular/instruction on 20.08.1992.
Relevant para of the circular dated 20.08.1992 is extracted below

for ready reference :-

“farila ST & T Taeon H, Aeavee fafde Jar
(Tffepur, fRoT qor ordiet) AR 1966 & 3f=cid @l T8
STTE <, STTaddi TTEBRT ol RAE IR S fgaRt
T 3TUAT AT IHAMT TSl & 20T SHD IMYR W 3T hi
HrRiarer FafRa He gt 81 aewd I8 & f Sia R
S BRIATE! § Ud H&cayqul SMeR UR 3R & PHrRiare
fefRa @ usdt 81 aewd I8 € f6 i Rue, S
PHRIaTE § Yo Agcaqul Il 8, S {6 ot #fied &
oG B § TS STt 81 FfIe & 3rgess 311 (2) &Y
3MYETT & foh St HIffies Bl Afileh =TT &Y 91T &
U1 § S fdeN Hf RUC & s gHas @

STIHR U fhar S|

2. 3a: AT gRT i foran w & fo o It At
Y, ST&l <9 @ dR, qeavey e dar (@i,
=T qer ardier) oM 1966 & R 14 & Uae i &
IR b T 8, ARG WigeR! afs a8 I
arfgiat I e & Y 98 Aol WR ST 37T < | Ugel
FEEd DT Had bl S RUIC d Th Ui
e Taem/gsia afed Hor-

S| offgeRt 1 RUC Hew g
IS WifgeRt RUE R AR a1 &
qeaTd IuYh U ol 37 afs 3y ot
TR BT UG I1YdT SFRIY FAT dTe Al
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11.

12.
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U MY 39 U df Wi & 15 o & iR
eI TTfadaRT @l fif¥d ©u 5 o= Jad
gl

3. SWYth A SIRT B o foies I gergefiel A SiQ

3R TSTAR dHaet Sh Al H AR] B8R ST&T NS
UIfSBRT bl 3Tf~H Qe 3TTeer 31T UTiRe &_AT 81 QR
HA ol faRuT & oY 9 @i 31aead el 51"

There is clear instructions by the State Government as to how and
what procedure is to be adopted when the Enquiry Officer submits
the enquiry report before the Disciplinary Authority. In the case at
hand, specific grounds is taken by petitioner in this regard that
enquiry report was not served upon him before passing an order of
punishment and no opportunity was granted to submit

representation.

In the reply to the writ petition as discussed above, there is no
specific denial and no documents in this regard has been filed by
respondents along with reply to controvert the pleadings made in

the writ petition.

Hon’ble Supreme Court in case of Punjab National Bank v. K.K.

Verma, reported in (2010) 13 SCC 494 has observed thus :-

“21. In Mohd. Ramzan Khan case [(1991) 1 SCC 588 :
1991 SCC (L&S) 612 : (1991) 16 ATC 505] the Court was
concerned with the question as to whether the 42nd
Amendment brought about any change in the matter of
supply of a copy of the report which is a part of the first
stage, and the effect of non-supply thereof on the

punishment proposed. The Court considered the various
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judgments on this aspect and held in para 18 of the
judgment as follows : (SCC p. 597)

“18. We make it clear that wherever there has been an
enquiry officer and he has furnished a report to the
disciplinary authority at the conclusion of the inquiry
holding the delinquent guilty of all or any of the charges
with proposal for any particular punishment or not, the
delinquent is entitled to a copy of such report and will
also be entitled to make a representation against it, if he
so desires, and non-furnishing of the report would
amount to violation of rules of natural justice and make

the final order liable to challenge hereafter.”
(emphasis supplied)

It is only with a view not to affect the enquiries which were
conducted in the meanwhile that the Court held that those
inquiries will not be affected, and though it was only
declaring the law, the propositions laid down therein will
apply prospectively. This was basically to protect the
actions which were taken during the interregnum i.e. after
the 42nd Amendment became effective until it was

explained as above in this judgment.

25. The Service Regulations of the appellant are
concerning the discipline and conduct in a nationalised
bank which is an instrumentality of the State. The
instrumentalities of the State have always been expected
to act in fairness, and following the principles of natural
justice has always been considered as a minimum
expectation in that behalf. The above Regulations will,
therefore, have to be read as containing the requirement to
furnish a copy of the enquiry report and the order of the
disciplinary authority recording its disagreement therewith
to the employee prior to any decision on the penalty being

arrived at. That will secure to the delinquent employee an
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opportunity to make his submissions on the adverse

findings and to prove his innocence.

30. This being the position, in the instant case it is clear
that the appellant had not followed their own Regulations
which clearly require the disciplinary authority to record the
reasons where it differed from the enquiry officer. The
Regulations also clearly lay down that a copy of the
enquiry report and the order of disagreement are to be
provided to the employee. In the present case, we are
concerned with the stage where the disciplinary authority
differs with the enquiry officer on his findings. This is prior
to arriving at the guilt of the employee. His right to receive
the report and defend at that stage before the guilt is
established is very much recognised as seen above. The
counsel for the appellant submitted that the Constitution
Bench has held in Union of India v. Tulsiram Patel [(1985)
3 SCC 398 : 1985 SCC (L&S) 672] that after the 42nd
Amendment, the employees are not entitled in law to be

heard in the matter of penalty.

31. In Karunakar case [(1993) 4 SCC 727 : 1993 SCC
(L&S) 1184 : (1993) 25 ATC 704] , another Constitution
Bench has referred to Tulsiram Patel [(1985) 3 SCC 398 :
1985 SCC (L&S) 672] in para 13 and then explained the
legal position in this behalf in para 25 as follows :
(Karunakar case [(1993) 4 SCC 727 : 1993 SCC (L&S)
1184 : (1993) 25 ATC 704] , SCC pp. 753-54, para 25)

“25. While the right to represent against the findings in
the report is part of the reasonable opportunity available
during the first stage of the inquiry viz. before the
disciplinary authority takes into consideration the
findings in the report, the right to show cause against the
penalty proposed belongs to the second stage when the
disciplinary authority has considered the findings in the

report and has come to the conclusion with regard to the
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guilt of the employee and proposes to award penalty on
the basis of its conclusions. The first right is the right to
prove innocence. The second right is to plead for either
no penalty or a lesser penalty although the conclusion
regarding the guilt is accepted. It is the second right
exercisable at the second stage which was taken away

by the Forty-second Amendment.”
Considering the facts and circumstances of the case in particular
the grounds taken by petitioner of non-supply of enquiry report,
granting opportunity to submit representation on the enquiry report,
not controverted by respondents in their reply nor submitted any
documents to controvert the said grounds raised in the writ petition
as also in view of the decision of Hon’ble Supreme Court as
mentioned above | am of the considered view that non-supply of the
enquiry report is in violation of principles of natural justice and it is in
contravention of the instruction issued by the State Govt., therefore,
the order dated 31.12.1991 (Annexure P-2) and the order passed in
appeal dated 07.04.2018 (Annexure P-1) are not sustainable in the

eyes of law. Accordingly they are quashed.

As the order Annexure P-1 and P-2 has been quashed on the
technical ground of not providing opportunity of hearing in terms of
instructions dated 20.08.1992, the matter is remitted back before
the Disciplinary Authority to take decision afresh after providing
copy of enquiry report to the petitioner granting him opportunity to
submit his representation on the enquiry report if he so desire and
thereafter to pass an order afresh. As the order of punishment is

dated 31.12.1991, the Disciplinary Authority is directed to pass an
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order within a period of three months from the date of receipt of the

order following due process of law.

15.  Accordingly, this petition is allowed in above terms.

Sd/-
(Parth Prateem Sahu)
Judge

Balram
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