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1. Heard Sri Pradeep Kumar Rai, learned counsel for
petitioner and Sri Somitra Anand, Advocate, holding brief of
Sri Rahul Sahai, learned counsel for contesting respondents.

2. Present proceedings are arising out of objections filed
under Section 9-A(2) of U.P. Consolidation of Holdings Act.
Petitioner filed objection on basis of a registered adoption deed
dated 12.05.1967, whereas other two objections were filed on

basis of an unregistered will and on basis of inheritance.

3. The Consolidation Officer by an order dated 25.04.1977
rejected objections filed by the petitioner and held that
adoption proceedings were not legal and were not in
accordance with law so much as that adoption deed was not
signed by adopted mother, therefore, a mandatory condition
was not complied with. Similarly, objections on basis of an
unregistered will was also rejected. Objection on basis of
inheritance was only accepted. Findings returned in regard to

adoption are reproduced hereinafter :-



«CUSTIT & FHIT F RIGINCE TG ST o 09.08.67 TG
&/ grer & v wict G Mg ot wiet g orar 8, ot fear war
&1 37 g% ygEv (G GaaN (G qer 37l ucfl &5 EeieN & Uq 37aT
[T 81’17 Y91, GGoT T & @ TAIE Pl ST  EEAEN &
fag THO3No @ THE g & §HT Hacl IH AW T G
SUNIT &1 &1eT 7 ol J&T & TaIE 3| §7b] [T9gar & g e o
SR [T [Tt o o &1 QHo3IRo o 3T+ Tesid 4 ¥ 137
& 15 yaaY (g glerdl & 3R § Sedayl Pl PR 1591 3
BN d 39 T9T B P R & SURIB GRREIaal, T dl
PrRIare! Gl 911 &1 $9 JHGHT § Heg 31901 377e 7 4l I8 3197
FIT H T 1337 & 1 5767 5l GoeR & 91Z o, TG+ Pl BriarE]
& T YRR o1 TeTH & BIch 3 F7HT A7 GaGIR & §T 4 &1
vwoYlo @& FHIU UF T I 1T H ¥UE & [ g@ed ol qraH
7157 5 et folel d @rveger o | i 12-5-67 ¥ 14-5-67 TP
31qHTT ¥ & &/ e P PrRIrE ST 135 Tarsl 7 991 3T &
TAT TG SFAEAT H 3ifabd 81 faidb 12-5-67 BI g5/ IR ATl
&1 39 TE V& §IERYe T gF: wrEH STt & a7 al e dt
PrRIATET [T 12-5-67 & 14-5-67 & Uger IT 915 §% 39 TP
frat Silv AT ST T & 135 e @ wiet 1% 3 9§ & oy
T TRIT |

e & FaT 4 S pict 37 T 8 S9! dudld BTN &RT
7&1 pvrfl & T J o gig @ prfarst § ot ufed g Trss sife
Pl 7 & 7T & GIIgT & [ F187 § Tvqd a7 =T 8 3 7 wict 8
FIIT T &1

16 1375 U Ve Hic= Ve 4 Gofigset TGl & Gecireol
T & T T YT Y BT TIEAETT 3G9 & g 1T PT
19T Y qrel g7 a9 o1 e 39 g 39 Kge 3% @ifea det BT R
3IGTTe 8T & FNa BN THal &1 ST GRT @ ITEN It T8
HIgH [T ST Hebell & [ 175, YSToIT Vare Hecl=<1 Vare @ HTfae]
& ITER TIe BI BrRlare] 55 &1 g9 ARG Blieied 3l I IR
T 39 e & e o Wigd U9 w§d Tegd & a9 T &
VAT U9 Tl & WIET & SV TSl dhl Gesye KT 8
T 81 39 BN Jfe S & Ioves 814 & PRI T TGTET &
gra=er 4 & forar Sy at o fAarfea aear @& 37 S v 3791 bl 3N
TG I FIET YT FIey o7/ g 3¢ Il 3R & aIfaa 781
1537 57T B &1

11 187G USTCIH QU8 H-C179 Ve @ STHR IS @l dedl &
131V I8 3a9ges & 5 g J [ S arel §=1 1 i) o g & qret
77T g fAqT aead H & o 39 qeH H ol Biel &ar =T 8, 39H
vyE 781 8iar [ @7 alol YN g 97! Uil 7 §= @l o7 81 wiet 3
59 7T &7 FH197 JaR ST 8, H el ISR =@ B GHS Y
Ryarg ad 81 99! gl 999 wry 39 N fewErs T8t adll 4t
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TpN Yg=8¥ g F9b] gl Pl did 8T fevard 78] 3 &1 TSl
SETIEA9 GV ol ISR Pl 3INT T 3FST 9 §arm Siar &l

G4V bl Gl T 3BT 99T T EvaieR T8 81 59 HehroT gRT 11
& 99 TUS 6 P Ylold T8l 83771 TS § Yl T Y & T TS
arfda 781 81"

4. In aforesaid circumstances, the petitioner as well as other

filed two appeals before Assistant Settlement Officer
Consolidation. The Appeal of petitioner was allowed by an
order dated 10.11.1982, that registered adoption deed was valid
document and adoption was carried out by a due legal process.
A registered document carries presumption unless rebutted. The
relevant part thereof so far as adoption is concerned is

reproduced hereinafter :-

c«edj Qg Sifgawmrsll dl g8E gHl aer gAEe UN 3V HEd &
I H $9 75 ¥ gl 13 GG G¥ 3TV BTl § a1 T
sfimrcl! folg HTRT T BRI Ya1aR Mg @1 TSl Il &1 EvgIT &
oI T A8 8% &1 TdheT YIS fSivey JRaeT § 39 Ya1aY
g & 0% 1Sl 25.08.31 &1 3R GHRT 13.03.34 ! U7 faaTg &1
YISI¥CR QTGS @R H fo1g PH1%T T 8¥g1T Ya=+4v 148 ! cTsehl aof
&1 SISTTe] RIE TS T BT & §9 e H T 3T &1 A
3N H 3P [I%g BIZ GgT IR 78] &1 F76T DY Pl B H o
geige a1 30.01.67 FI JMfET B Tl &, T8 ISIeCIgaT T
T8 &1 g fel@ &1 ARG B 7T [HaT TIT &1 T8 ARG TET
RI9FTS & forddl Tl &1 39 Q¥ & SITER U HPSH] ot @ Pl
15 H 319 SRR b1 T &1 37 GRINRIGET H §7 GEardT Hiat & aelT
der 78T AT T §Har gl ad NedrH B FY &, JE NSTH]
YIOCIYET S¥drEaY 81 39 WX e & Jie W9 &7 are & GvaEd &l
S GIRT 16 1675 YS9 U9 H~CI+¥ UFe @ STHIR SHPl de I
ST o7 fb S 37ele 7 1T 131 ST J8 [9Hare] §oel ge Bl eff
$9 SIS Bl Y HIfed T8l (B S Hbdl &l JGECR @ FHE
yaev A 7 sum TR 597 81 yarear g & N 8 & I8
GYaay GIeiE T8l T 5 Fadrl e i wd o §8 &, foradr
BIcI BRI T &/ 3 BIC) Bl TAEH 7 TS 1537 81 T8 12-5-67 B)
BT AR 7T &1 GERT U& §9 SITER ¥ §9 Bl pedl & [ gH
§78%T fHg o1 & of 99 a7 g1 ¥ 781 o 4oy 7-5-67 BT GIRT 15T
BT GURCrS 3% Glord GraH! §TeT @ wefae &, foed 7 a7
FI P 578%T 98 @l wB] Bl T &1 YSqIT BITER GRT 3-4-76
Pl Yoo gell BT §ITT G5t 13597 T &1 J8 ST YAIded] R STieer
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&1 354 eT 197 & 135 578q g 39 aria @l Sifola 3/aanreT a¥ 7& o
GR=g STHIFID GBI & T 4 BIg BT IUeTse] 7a] gIy T
ol & §78aT g 3P v o J7 & gYeg ol Bich JIEeT faheT T
&, SvH §78aq g 8/ P& U¥ &85 1 7 &I & 9B! Borl 98] AT off
HHAT | §9 BIC! Bl TTETT 7 FIied 1357 &1

7 GRFIfAaT 4 mead é prRfars wifda & qer me @
SIS A &1 $HD STER TR 39N1% PAK 148 & Ya7187 98 &1 G0
YA &1 3 19 Halsll Bl BiE 8% T8l Her gl

5. The contesting respondents thereafter filed a revision

petition before the Board of Revenue and by order dated
02.07.1983, which was allowed and order passed by Settlement
Officer Consolidation was set aside and claim of petitioner on
basis of registered adoption deed was rejected. Wife of
Bhuneshwar Singh (adopted father) has not signed on adoption
deed. The findings returned that adoption deed was not

proved. The relevant part thereof is reproduced hereinafter :-

< 5f} 37911 PAR g ¥ PI TP Y& BT G5 Y7 qcldt & | I7a
P P T 4 GeolT g TN 48 9 YA 48 T 92777 ga
&1 Tl & ¥¥ & [ G g Bfier 39 & 971 &1 g H
JHeHIN §% 81 el 7 vad wier @97 & 1 37T gl H
Il Blieied 3l & favg Tare] &1 81 GaaR 379lle PAR @ faar
&1 g TarE FquEa: gevwes TaTel &1 S TaEl & g9 &
AR TSI & A1 H IGCIgaT TIGTrT [aa 9-8-67 H¥gT
fasr T & | @ar &l & G U Wieh Jegd 147 T &1 ford
TG 5 @ BIcT /=T ST &1 NGH % Ja-8% g aer gaar
g & gcfl @& EWaTeR & U9 3FST 9! &1 7 TR9, eI I
TG & TaTE Bl ST H EAER &1 T IONCR & FHE YETT &
GHY et I AR § GOl SRR 8§V &) SefiTee =iy 4 4l
g8 Gl 7 TaTE] bl &1 TS RIGNCR 7 31U+ TvGlep H eI [T & [
YIHER 7 GIcieh] & 3CR I SIS Pl TP [T | 391% FAR &
TaTEl 7 39T AT 4 ¥E [T & [ §7e%d ol GIGR & WIE &,
TG 4 &1 BrRIATE] & T FUNIT o) T & Bic TR FTDT
a7 &, il GaerR & I 3 &1 glcie 3refleras 1 FH1T 97 el 34
ST # ¥E & [ 57T raH §IeT § e ISiet H pIeget o | §9
TR TIGTET 5 & FIfed e @ 1619 TaTs] T &7 PR T &)
BICHTE 5 FTEIHs Gdar & §eT 4 81 gl sefies a1 v
FHIT @ SIRY [T 11 &1 & ¥ &I & & §7&7 (48 e 12-
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5-67 W 14-5-67 & PIg GBI G¥ 781 o/ TSTHT b BrRIars?
131 12-5-67 PI §F | 9 HBR Vb WIS [FIfd G 37 Srcl!
&/ a7 &l MerET 1 BrRiars! fomid 12-5-67 G 14-5-67 & Ygar AT
15 H 5% 811 59 F767T faId 12-5-67 # 14-5-67 T GBI T
T&T o Tl a1 12-5-67 I T8 TMIGHIET & G5 IUNIT b4 8 Tap
g/

RGN & 35T TEadT 4 I8 J89 1547 1& letw 3refierd o1
F77 31 & §aIT &1 37T I HTAT I T &I | ctfd Glete
37Efieren T ST NG BHIIT 8371 & 3R Ve 3I8eIN] & §217 Pl 7
HI7= &7 PIg BN GHE H 78] 1T & 399 ¥ & [ 5 Biel qfEer
1357 T & g8 A [ gifie Sge @ Wict & forad al
T SRR o 3k §1% H TrYga: Tgd 1 & 17 39 IRET HY
13T 7777 81 | 8T e TIGTTHT BT AT &, &IRT 16 875 ST Ve o
qofIgpet TG & F==¢ 4 HISTFg9r @ve1 T AT 3q97 & g
g8 4t SiFfET & 1 TeTrET 7 SraT P qiet hl I fAfdare BT
I v BT TUT 31T 9& Bl [FATHT bt T BN 81 A THEl
JoZscfodlo 1981, Y8 204 ¥ IIAREd Fr-1d T ~rIerd bl
STGET FEGT 1 T §9 awelT § I8 I & 135 13 I & aret 7
TGTHT @ aict 7 M 3 9% 8T [ & ar MerET 3 h
AT Bt & 11T 317 YT & BT ovov 78 & | 1977 Yo3godNo
Y || G% H&T ¥l BT &I (XTIl 07 @1 3R H & =i 3R
HET T 35 9 T eards 3rde e T8 8, I T 811 39
SITER GV fAgT SIfeIahT = I8 b 13537 15 avardr Tie=rar 4 &t ey
qHY AT Priarst eear =T T st 1

gV~ TIeTE P _£gYdP aciied @ d [T giar 8 f&
Tt g&it & e GR SRR T8l 81 Hegd Tl Y ST & 5T
YgIER A8 B gt & svareR e oY T8 & o9 [ wredl @ vy
8 & yaav & ucdl eearEee MerHl s & g5y g off geer
98 3191 Far & Taret 3 o o 8v e Owr gRfefa 7 ST
EXTTEN TSTHT OR 3ifHarf 8 | 5787 &) gl & MeTrEr H ¥ §eR
7 8l & BRY TSTE § Bl Hibar [Qerad: g8d &l Srdl & 3R I8
g7 |1 & IY @US 6 BT IFET 81 $9 A Plieraq 3l &t 3N
H 59 TeTH & faeg o Gigdlle Tegd &, 399 Rfd @bl
T<ETE §3 & 3N OF1 GRIVIIIG 7 sreier A $1 31k § fAfdare
®Y I TSTET GII9T FNAT TIRY o7 | SRR &1 3R I 1956
To3TTE03IRo U8 504, 19N &Tet 919 o Terd! 918 aig 4 Satad
qrT G B 1 g gega @ T 8, fowH g8 S 8 1
i M R T A e O 1 22 e =
TG 8 orar 8 TerEr J @l [fdare 9 " @rifdd sihar
STTE &1 T ol YN g5 HI IeTE & THT IURT I,
ST TG FTBT GBI ¥ 7 89T BIcT BT BICHTE e BT IG5
7 BT YGTENY Bl Gl GIRT Te1H G 8YdTeN 7 el JoT e
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P TH & [Ifed T 713 e & GIied 7 FaHr I8 9t $ 9t
gREIAT Merd &1 ¥ drRfars! @ fAacged g9 aqr & 3N
fAaregeg aRfefa & TiearaT @t TR @aT 7 al =R 9T 81 deT
ST Gl & 31N 7 & Jfhaid &er o G & |

319 PHR B 3K H GNd & T4 G TEHITGR & 37T
Rld 26-6-76 @H TdbeT TEga B T &1 TE T GUNGIFR
PITTT T &1 39 ~11d% 37<9T 781 F7 5 Ghcill 39 TPR Bl
gl a7 avrEd & F¥ GN QU Sid THT Pig Hecq d8l & 1 39
BN TGTHT & STER O¥ 39y 39 gRieerdt 3 &9 a5 Tig=rar
T 8, 3791% PR & G& 7 Py TSI UG HRAT =TT T&]
Tl BT | PRI &% 97 R GHY GHGHT TR 282/77 DN
g7 IPETIeT GRT 380 HTogofdo g 3faTerd Jiiw Fioiece qal 4
&V 77 GEeR Mg @& I il Tper wegd d T 8, 6 qaerR Mg
7 T & 135 T B9 §aTT, FEH TN 39 T8 81 el 9% §ar,
59 STHN 9 T8 81 TSIl B GvehiR AY g 78] 5911 55
YT 1 el & §19d T PSHl 817 P 919 Pig P T8 &
a1 & 5 3rne A 5t Geer A8 & 47 &1 w9 g [ &
39 g7 & off Merg b gRIEIAET g iy &) Sirdl &1 geerw
188 7 ¥ 3197 §977 5 FeT & [ 399 @i NerH dl T g1 T8
85 oft1 b1 39 HWprIfh & THY TeTrH & TE—¢ § T 7 G &
TR FH1T Aol 81 Sa 81 39 TP eTTHT 717 T8 el 5T bl

6. The aforesaid order is challenged at the behest of
petitioner in present writ petition. This Court by an order
dated 26.08.1983 granted stay, however, by an order dated
25.09.1992, stay application was rejected since no one has
appeared on behalf of petitioner and according to further

order-sheet, it appears that interim order was later on granted.

7. Sri Pradeep Kumar Rai, learned counsel for petitioner
submitted that adoption was carried out in a due process and
witnesses have specifically stated that procedure was followed
and since it was a registered document as such it has a
presumption of its correctness. He further submitted that Board
of Revenue has erroneously emphasised that photograph of

Brahma Shankar Singh during the adoption was not possible

60f17



since on that date he was on duty in West Bengal, however, a
certificate from concerned Police Authority shows that he was

on leave on particular date on a special ground.

8. Learned counsel further submitted that adopted father and
mother of petitioner were not alive during objections and
biological father of petitioner has recorded his statement that
in his presence adoption proceedings were carried out, with
consent of adopted father and mother in presence of number of
persons and after Puja and Ceremony, a Bhoj was also

organized.

9. Per contra, Sri Somitra Anand learned counsel for
contesting respondents submitted that adoption deed has to be
proved in terms of provisions provided under the Maintenance
and Adoption Act 1956 and consent of wife of a male who
adopts a child was mandatory as well as there must be proof
of ceremony of actual giving and taking adoption. However,
in the present case, signature of adopted mother was neither
on adoption deed nor she was present at the time of its
registration. Adopted father has given his consent while sitting

in a ‘Palki’ at the time of registration.

10. Learned counsel further referred findings returned by
Board of Revenue that on basis of evidence of biological father,
adoption procedure could not be proved. In photographs of
ceremony placed on record, adopted mother was not seen as
well as witnesses produced were interested. The other relevant

witnesses such as ‘Pandit and Nau” were not even produced.

11. I have considered the above submissions and perused the

record. Before considering the rival submission, few paragraphs
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of a judgment passed by this Court in case of Uttam Chandra
and 2 others Vs. State of U.P. and 10 others, 2023:AHC:225752
would be relevant, wherein judgments of Supreme Court in M.
Vanaja Vs M. Sarla Devi(Dead), (2020) 5 SCC 307, Moturu
Nalini Kanth Vs. Gainedi Kaliprasad (Dead, Through Lrs.),
(2023) SCC OnLine SC 1488 were followed and its relevant

paragraphs are mentioned hereinafter:-

M. Vanaja (supra) :-

“13. Section 6 of the 1956 Act, prescribes the prerequisites
for a valid adoption, which are:

“6. Requisites of a valid adoption.— No adoption shall
be valid unless—

(i) the person adopting has the capacity, and also the
right, to take in adoption;

(ii) the person giving in adoption has the capacity to do
50;

(iii) the person adopted is capable of being taken in
adoption; and

(iv) the adoption is made in compliance with the other
conditions mentioned in this Chapter.””

14. Section 7 provides that the male Hindu who is of sound
mind and is not a minor has the capacity to take a son or a
daughter in adoption. The consent of his wife has been made
mandatory by the proviso to Section 7. Section 9 deals with
persons who are capable of giving a child in adoption. The
other conditions for a valid adoption are stipulated in Section
11 of the 1956 Act. One such condition is Section 11(vi)
which is as under:

“11. Other conditions for a valid adoption.—...

st sl ok

(vi) the child to be adopted must be actually given and
taken in adoption by the parents or guardian concerned
or under their authority with intent to transfer the child
from the family of its birth (or in the case of an
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abandoned child or a child whose parentage is not
known, from the place or family where it has been
brought up) to the family of its adoption:

Provided that the performance of datta homan shall not
be essential to the validity of an adoption.”’

15. A plain reading of the above provisions would make it
clear that compliance of the conditions in Chapter I of the
1956 Act is mandatory for an adoption to be treated as valid.
The two important conditions as mentioned in Sections 7 and
11 of the 1956 Act are the consent of the wife before a male
Hindu adopts a child and proof of the ceremony of actual
giving and taking in adoption. The appellant admitted in her
evidence that she does not have the proof of the ceremony of
giving and taking of her in adoption. Admittedly, there is no
pleading in the plaint regarding the adoption being in
accordance with the provisions of the Act. That apart, the
respondent who 1is the adoptive mother has categorically
stated in her evidence that the appellant was never adopted
though she was merely brought up by her and her husband.
Even the grandmother of the appellant who appeared before
the Court as PW 3 deposed that the appellant who lost her
parents in her childhood was given to the respondent and her
husband to be brought up. PW 3 also stated in her evidence
that the appellant was not adopted by the respondent and her
husband. Therefore, the appellant had failed to prove that she
had been adopted by the respondent and her husband
Narasimhulu Naidu.

16. The appellant relied upon a judgment of this Court in L.
Debi Prasad [L. Debi Prasad v. Tribeni Devi, (1970) 1 SCC
677] to submit that abundant evidence submitted by her
before the Court would point to the fact that she was brought
up as the daughter of the respondent and her husband (Late)
Narasimhulu Naidu. Such evidence can be taken into account
to draw inference that she was adopted by them. The facts in
L. Debi Prasad [L. Debi Prasad v. Tribeni Devi, (1970) 1 SCC
677] are similar to those in the instant case. In that case,
Shyam Behari Lal was adopted by Gopal Das in the year 1892
when he was an infant. Shyam Behari Lal was unable to
establish the actual adoption but has produced considerable
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documentary evidence to show that he was treated as the son
of Gopal Das for a quarter of century. This Court accepted the
submission of Shyam Behari Lal and held that there was
sufficient evidence on record to infer a valid adoption.
Though the facts are similar, we are unable to apply the law
laid down in L. Debi Prasad [L. Debi Prasad v. Tribeni Devi,
(1970) 1 SCC 677] to the instant case. L. Debi Prasad [L. Debi
Prasad v. Tribeni Devi, (1970) 1 SCC 677] case pertains to
adoption that took place in the year 1892 and we are
concerned with an adoption that has taken place after the
1956 Act has come into force. Though the appellant has
produced evidence to show that she was treated as a daughter
by (Late) Narasimhulu Naidu and the defendant, she has not
been able to establish her adoption. The mandate of the 1956
Act is that no adoption shall be valid unless it has been made
in compliance with the conditions mentioned in Chapter I of
the 1956 Act. The two essential conditions i.e. the consent of

the wife and the actual ceremony of adoption have not been
established. This Court by its judgment in Ghisalal v.
Dhapubai [Ghisalal v. Dhapubai, (2011) 2 SCC 298 : (2011) 1
SCC (Civ) 411] held that the consent of the wife is mandatory
for proving adoption.

Moturu Nalini Kanth (supra): -
“36. The presumption, as is clear from the provision itself, is

rebuttable. In G. Vasu v. Syed Yaseen Sifuddin Quadri’ AIR
1987 AP 139, a Full Bench of the Andhra Pradesh High Court
pointed out that presumptions are of two kinds - presumptions
of fact and of law. It was noted that a presumption of fact is
an inference logically drawn from one fact as to the existence
of other facts and such presumptions of fact are rebuttable by
evidence to the contrary. It was also held that presumptions
of law may be either irrebuttable, so that no evidence to a
contrary may be given, or rebuttable, and a rebuttable
presumption of law is a legal rule to be applied by the Courts
in the absence of conflicting evidence. This view was affirmed
by this Court in Bharat Barrel & Drum Manufacturing
Company v. Amin Chand Payrelal, (1999) 3 SCC 35, and it
was held that in order to disprove a presumption, such facts
and circumstances have to be brought on record, upon
consideration of which, the Court may either believe that the
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consideration did not exist or its non-existence was SO
probable that a prudent man would, under the circumstances
of the case, act upon the plea that it did not exist.

37. In this regard, we may also note that Section 11 of the
Act of 1956 stipulates the conditions to be complied with to
constitute a valid adoption and, to the extent relevant, it
reads as under:

“11. Other conditions for a valid adoption. - In
every adoption, the  following conditions must be
complied with:”’

(i) to (v) ....;

(vi) the child to be adopted must be actually given
and taken in adoption by the parents or guardian
concerned or under their authority with intent to
transfer the child from the family of its birth or in the
case of an abandoned child or a child whose parentage
is not known, from the place or family where it has
been brought up to the family of its adoption:

Provided that the performance of datta homam shall
not be essential to the validity of adoption’

38. We may now take note of relevant case law. In Laxmibai
(Dead) through LRs. v. Bhagwantbuva (Dead) through Lrs.,
(2013) 4 SCC 97, this Court held that the mere signature or
thumb impression on a document is not adequate to prove the
contents thereof but, in a case where a person who has given
his son in adoption appears in the witness box and proves the
validity of the said document, the Court ought to accept the
same taking into consideration the presumption under Section
16 of the Act of 1956. Ergo, the proving of the validity of the
document is a must.

39. Much earlier, in Kishori Lal v. Mst. Chaltibai, AIR 1959
SC 504, a 3-Judge Bench of this Court held that, as an
adoption results in changing the course of succession, it is
necessary that the evidence to support it should be such that
it is free from all suspicions of fraud and so consistent and
probable as to leave no occasion for doubting its truth. On
facts, the Bench found that no invitations were sent to the
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brotherhood, friends or relations and no publicity was given
to the adoption, rendering it difficult to believe.

40. In Govinda v. Chimabai, AIR 1968 Mys 309, a Division
Bench of the Mysore High Court observed that the mere fact
that a deed of adoption has been registered cannot be taken
as evidence of proof of adoption, as an adoption deed never
proves an adoption. It was rightly held that the factum of
adoption has to be proved by oral evidence of giving or
taking of the child and that the necessary ceremonies, where
they are necessary to be performed, were carried out in
accordance with shastras.

41. In Padmalav Achariya v. Srimatyia Fakira Debya, AIR 1931
PC 81, the Privy Council found that a cloud of suspicion
rested upon an alleged second adoption and the factum of the
second adoption was sought to be proved on the basis of
evidence of near relatives who were also partisan, which made
it unsafe to act upon their testimonies. The Privy Council held
that both the adoptions were most improbable in themselves
and were not supported by contemporaneous evidence.

42. In Jai Singh v. Shakuntala, (2002) 3 SCC 634, this Court
noted the statutory presumption envisaged by Section 16 of the
Act of 1956 and observed that though the legislature had used
‘shall> instead of any other word of lesser significance, the
inclusion of the words ‘unless and until it is disproved’
appearing at the end of the statutory provision makes the
situation not that rigid but flexible enough to depend upon the
evidence available on record in support of the adoption. This
Court further noted that it is a matter of grave significance by
reason of the factum of adoption and displacement of the
person adopted from the natural succession - thus onus of
proof is rather heavy. This Court held that the statute allowed
some amount of flexibility, lest it turns out to be solely
dependent on a registered adoption deed. The reason for
inclusion of the words <‘unless and until it is disproved’, per
this Court, have to be ascertained in proper perspective and as
such, the presumption cannot but be said to be a rebuttable
presumption. This Court further held that the registered
instrument of adoption presumably stands out to be taken to
be correct but the Court is not precluded from looking into it

12 of 17



upon production of some evidence contra the adoption and the
Court can always look into such evidence. This Court further
noted the mandate of Section 11 (vi) of the Act of 1956 and
held that the “give and take in adoption’ is a requirement
which stands as a sine qua non for a valid adoption.

43. In Mst. Deu v. Laxmi Narayan, (1998) 8 SCC 701, this
Court observed that in view of Section 16 of the Act of 1956,
whenever any document registered under law is produced
before the Court purporting to record an adoption made and is
signed by the persons mentioned therein, the Court should
presume that the adoption has been made in compliance with
the provisions of the said statute, unless and until it is
disproved. It was further held that in view of Section 16 of
the Act of 1956, it is open to the persons who challenge the
registered deed of adoption to disprove the same by taking
independent proceedings.

44. In Lakshman Singh Kothari v. Rup Kanwar (Smt) alias Rup
Kanwar Bai, AIR 1961 SC 1378, having referred to texts on
Hindu Law, this Court observed:

“10. The law may be briefly stated thus : Under the
Hindu law, whether among the regenerate caste or
among Sudras, there cannot be a valid adoption unless
the adoptive boy is transferred from one family to
another and that can be done only by the ceremony of
giving and taking. The object of the corporeal giving
and receiving in adoption is obviously to secure due
publicity. To achieve this object, it is essential to have
a formal ceremony. No particular form is prescribed for
the ceremony, but the law requires that the natural
parent shall hand over the adoptive boy and the
adoptive parent shall receive him. The nature of the
ceremony may vary depending upon the circumstances
of each case. But a ceremony there shall be, and giving
and taking shall be part of it. The exigencies of the
situation arising out of diverse circumstances
necessitated the introduction of the doctrine of
delegation; and, therefore, the parents, after exercising
their volition to give and take the boy in adoption,
may both or either of them delegate the physical act of
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handing over the boy or receiving him, as the case
may be, to a third party.”’

45. In M. Vanaja v. M. Sarla Devi (Dead), (2020) 5 SCC 307,
this Court took note of the relevant provisions of the Act of
1956 and held that a plain reading of the said provisions
made it clear that compliance with the conditions in Chapter
1 of the Act of 1956 is mandatory for an adoption to be
treated as valid and that the two important conditions
mentioned in Sections 7 and 11 of the Act of 1956 are the
consent of the wife before a male Hindu adopts a child and
the proof of the ceremony of actual giving and taking in
adoption.

46. In Dhanno wd/o Balbir Singh v. Tuhi Ram (Died)
represented by his Lrs, AIR 1996 P&H 203, a learned Judge
of the Punjab & Haryana High Court, faced with the
argument that Section 16 of the Act of 1956 required a
registered adoption deed to be believed, held that the
presumption thereunder, if any, is rebuttable and by merely
placing the document on record without proving the ceremony
of due adoption, it could not be said that there was a valid

adoption. The learned Judge rightly noted that the factum of
adoption must be proved in the same way as any other fact
and such evidence in support of the adoption must be
sufficient to satisfy the heavy burden that rests upon any

person who seeks to displace the natural succession by
alleging an adoption.”’

(Emphasis Supplied)

12. As referred above it is mandatory for an adoption to be
treated as valid that two important conditions mentioned in
Section 11 of Act of 1956 are present i.e. the consent of wife
before male hindu adopt a child and prove of a ceremony of

giving and taking adoption.

13. It is on record that adopted father and mother of
petitioner died prior to proceedings. During proceedings

statement of Subedar Singh (biological father of petitioner) was
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recorded wherein he has stated that during adoption proceeding
parents of both sides were present including the wife of
adopted father, however, witnesses have stated that at the time
of registration of the adoption deed, adopted mother (wife of

adopted father) was not present.

14. The Court also perused the statement of Sudarshan Singh
who has stated that he was witness to ceremony and parents of
both sides were present and he was also a signatory to
registered document, however, he has also stated that wife of

Bhunshwar Singh was present during registration.

15. Similarly, other witness Ram Naresh though stated that he
recognized Bhuneshwar Singh and his wife, however, not able
to identify them from photographs. The said witness did not

know her name (wife of Bhuneshwar Singh).

16. I have also perused the orders passed by the
Consolidation Officer and that a finding was returned that
adoption process was not legally followed and essential
conditions were absent as wife of Bhuneshwar Singh was not
visible in photographs. Even the wife of Subedar Singh (natural
father) was also absent. The wife of Bhuvneswar (adopted
father) has not put her signature or thumb impression on
adoption deed and as such the said document was not

sufficient to prove adoption.

17. The Settlement Officer Consolidation has not referred
about presence of wife of adopted father and has not set aside
the above referred findings returned by Consolidation Officer
and only on ground that presence of Brahmdev Singh could not

be doubted, disturbed the findings returned by the
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Consolidation Officer. The Board of Revenue has considered the
material and specifically held that a mandatory requirement
was not completed since the wife of Bhuvneshwar has not even
signed on adoption deed which indicates that she has not given
her consent for adoption, which was a mandatory requirement.
The Board of Revenue has also considered the statements of
witnesses that they were not sufficient to prove the adoption

ceremony.

18. In the aforesaid circumstances, it could be held without
any doubt that wife of adopted father has not signed the
adoption deed as well as the photographs also indicate that she
has not participated in the ceremony. One witness has not even
identified her in photographs, therefore, the Court is of
considered opinion that mandatory requirement that person

who adopts a child must have consent of his wife was absent.

19. The Consolidation Officer has returned a finding to this
effect and rejected the objection of petitioner, however,
without even referring to it as well as without disturbing it,
the Settlement Officer Consolidation has erred in causing
interference and wrongly allowed the objections of the
petitioner. The said error was rightly cured by Board of
Revenue and by a very detailed reasoned order has set aside
the order passed by the Settlement Officer Consolidation and
upheld the findings returned by the Consolidation Officer that
adoption was conducted without permission and consent of
wife of adopted father. She has not even signed the adoption

deed, therefore, adoption was not legally valid.
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20. The aforesaid findings returned by the Board of Revenue
are in terms of above referred judgment Uttam Chandra (supra)
and since there are evidence which has not been contradicted,
that adoption proceedings were conducted without consent of
wife of person who adopted the child, therefore, mandatory
requirement was not fulfilled as well as nature of evidence has
also not proved beyond reasonable doubt that ceremony of

giving and taking was under taken.

21. In the aforesaid circumstances, the Court is of considered
opinion that there is no reason to interfere with reasoned order
passed by Board of Revenue as the mandatory requirement for
valid adoption were not followed, therefore, this writ petition

is dismissed.

22. The Court extends apology to litigants since this writ

petition is being decided after more than four decades.

Order Date :- 11.12.2024
Pushpendra Pandey

[SAURABH SHYAM SHAMSHERY, J.]
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