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Hon'ble Saurabh Shyam Shamshery,J.
1. Heard Mr. V.K. Ojha, Advocate, holding brief of Sri Ashish Kumar

Srivastava, learned counsel for the petitioner and Mr. Rahul Sahai, learned

counsel for respondent nos.4 and 5.

2. In the present case, father of the contesting respondent nos.4 and 5
has filed a suit under Section 38(1) of the Uttar Pradesh Revenue Code,
2006 (in short 'the Code") for correction of errors in the records of rights
1.e. Khatauni. The said suit was contested by the present petitioner and the
same was allowed by a reasoned order dated 28.5.2016 and entries made
in the name of present petitioner was expunged and name of the

contesting respondents were directed to be entered.

3. It is not in much dispute that there was no challenge to said order at
the instant of the petitioner. Accordingly, it has attained finality and claim
of the present petitioner on basis of a sale-deed in regard to the land in

dispute was rejected so far as correction of record was concerned.

4. The petitioner concealing details of above referred proceedings as

well as its out come has subsequently filed a suit under Section 144 of the
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Code on 3.11.2016 and claimed land in dispute on basis of a possession

on oral baynama as well as on plea of adverse possession.

5. It appears that a purported application under Order VII Rule 11
C.P.C. was filed by the defendants/contesting respondents for rejection of
the plaint on a ground that petitioner/plaintiff has not come up before the
Court with clean hands and concealed a material fact i.e. outcome of the
earlier proceedings that his claim on basis of alleged sale-deed was
rejected in a proceedings arising out of Section 38(1) of the Code, which

has attained finality and has bearing on suit also.

6. The learned Trial Court by an order dated 27.5.2017 rejected the
suit as not maintainable. The relevant part thereof is mentioned

hereinafter:

el a1e 3 QYOI & 187G g% IYIYE] @ AT SfeerhT §IRT
TEGT TPl @l GAT T TT GTGT GET Bl Gy UR [elfEd 98
o g e & SITER HGTT 147 T FIdareior G T 1. 2
& AT STeerT @1 31 & 3791 [1Ed 9857 Tegd ! Tl &, o
Herd YA &, g G 3R [ ST @ qraae aral @ 13gT
ITETHT b1 31k H PIS 1 [l a8 g 78] 55 &1

# FAIget! v SUetse] T 319l T TR fefierT 15T
TeIT GG J89 BT 37T 35171 qATacd] % 3ucise] 3R
wreg) & qRefierT & TUE 8IaT & &5 areIed Y@vs & qrad géll &
7ed 1T TEHIIGR BRes], ~lerd 9% 3igh (facdlF)
SOTTBTSIE HUSe, ITTEIeIe UG ~IIToid JUfoiciifean ave-r 4
15 TIRIT §la [ 81 T &, famg aral §IRT a2l &l feqraw
T IR I TEIT GINUITCH a1 TSI 185307 777 8, St fafea—ar 7
811 @& IR GIYUT T8l & UF [ARed [ ST 1T 81"

7. The aforesaid order was challenged by the petitioner by way of
filing a revision petition before the Board of Revenue. However, the same
was rejected by an order dated 6.6.2022. The relevant part thereof is

mentioned hereinafter:
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" FHIYE & 1AGTT STETHRIS GIRT Hegd ddl va &l Pl
favaRYd® G UF GaTaed! GY FUTe eI el Ua SefTees
RIIIeT & 31fYered) &7 Yeil ifa aefierT 1)

SURIA qfvlaq @l | ¥UE & &5 TH7TT TR0 JavHleray dYeT
GINT IR 3779 [aTep 08.07.2014 & HIR= §3711 [5¥eh faog
RISl 7 3R SgH 13T SAETEIE qUSe FATEIEE &
TR H PRI g b1 T AR Y 3% STghH A
31T SR &% 30.11.2015 & FINT 3719 fa7iar 08.07.2014
P R @] qI5 G ~IRITeT @l JURIT @& SITER [HediRg
1351 ST &g Hearia ax T forad 5 93 Sulaictaer] 4 arg
TIESIT 7 3ifaT 31T &1 28.05.2016 TIRG 1577 [aeas &R
frRMIBal @l T@Er fARed @} _RIr I fRRHlEar @l
SUTAEBR] P+ GRT GIRT 31T faiar 28.05.2016 &
faog STgw /3% SIgh AT Iovd RYG =R H dle
I 15 ST &1 Faaq=ar 7rg off ge=g ARl 7 SR
TeT B [SU1Y FULSIcTTEBIN! BN & & ~IRIerT o &R 144
JoXo YT Hliedl 2006 & =i faid 05.11.2016 P T
TAT are FISIT BT 5 ISl T 9 gV Julolenedrey
PN F 3T SR [aiw 27.05.2017 & FRT [AVeT F¥ Plg
3ic 781 $1 &1 37T: IUTANEDIN] BRST FRT GINGT 3T [T
27.05.2017 H 134! HBR PT §&IET 13547 FT ~IrlAd Tl
7T §IaT 81 3ITVT Jegd [N qeTE)T Ud WINElT 817 & BN
[T ) ST ey 81

3JcT: TG [FIR] §T817 U WRENT 817 & IRl [vec Pl e
&1 N1 & orrsapIer § GIRT T 37R9T fa=ier 06.07.2017
AT 1537 ST 81 STeflaer =iy @ 31T araw Yot Wil

gIe 31995 HIdral GAIGed! QTieEer SHav 811"

8.  Mr. VK. Ojha appearing on behalf of the petitioner has submitted
that the learned Trial Court as well as the Revisional Court has not
considered that the issue of maintainability could be considered only after
framing of preliminary issue. However, without framing of any issue the

suit was rejected, and as such the relevant provisions of C.P.C. i.e. Order
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XIV Rule 1 (1 to 6) were not complied with. Learned counsel also
submitted that since nature of the proceedings under Section 38(1) of the
Code does not create any right, therefore, its disclosure was not

mandatory.

9. Per contra, Mr. Rahul Sahai appearing on behalf of the contesting
respondents has submitted that the petitioner has not denied that details of
earlier proceedings concluded under Section 38(1) of the Revenue Code,
2006 were not disclosed in the plaint and since its finding may have
relevance, therefore, both the Courts have rightly held that the suit was

not maintainable.
10. Thave heard learned counsel for the parties and perused the records.

11. Before adverting to the rival submissions, few paragraphs of the
judgments passed by the Supreme Court in the case of Kum. Geetha, D/o
Late Krishna & Ors. Vs. Nanjundaswamy & Ors. (2023) INSC 964, and
Eldeco Housing and Industries Limited Vs. Ashok Vidyarthi and others
(2023) INSC 1043 being relevant on issue of consideration of an
application filed under Order VII Rule 11 C.P.C., are respectively

reproduced hereinafter:

Kum. Geetha (supra)

“23.10. At this stage, the pleas taken by the defendant in the
written statement and application for rejection of the plaint on
the merits, would be irrelevant, and cannot be adverted to, or
taken into consideration. Sopan Sukhdeo Sable v. Charity
Commr., (2004) 3 SCC 137)”

Eldeco Housing (supra)

“26. However, the fact remains that all the aforesaid documents,
referred to by the respondent in support of his plea for rejection
of the plaint, cannot be considered at this stage as these are not

part of the record with the Court filed along with the plaint. This
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is the stand taken by the respondent-defendant in the application
tiled under Order VII Rule 11 C.P.C. As noticed above, no
amount of evidence or merits of the controversy can be
examined at the stage of decision of the application under Order
VII Rule 11 C.PC. Hence, in our view, the impugned order of
the High Court passed in the Review Application deserves to be

set aside. Ordered accordingly.”

12. It is well settled that the proceedings arising out of Section 38(1) of
the Revenue Code are summary in nature and its finding may not be final
adjudication on the issue. Still, since the suit was filed on basis of a oral
sale-deed and alleged possession thereon as well as on plea of adverse
possession, therefore, any finding in regard to the sale-deed must be part
of the suit as well as the petitioner ought to have came before any Court
with clean hands, therefore, he was under legal obligation to disclose the
earlier proceedings, but admittedly he has not done so, therefore, he has

not come with clean hands before the Court, which is a adverse factor.

13. So far as other argument is concerned, that to consider the
application under Order VII Rule 11 C.P.C., issues are required to prove
has no merit and for that a reference is taken from the above referred
judgments that at the stage of consideration of application under Order
VII Rule 11 C.P.C., merit of the case is not required to be considered,

since it is an application for rejection of the plaint.

14. In the aforesaid circumstances, the Court is of considered opinion
that there is no illegality in the impugned orders dated 6.6.2022 and
27.5.2017. However, under Order VII Rule 13 C.P.C., the petitioner has
still liberty to present a fresh plaint in respect of the same cause of action.
Therefore, while rejecting the prayers of this writ petition, it is observed
that the petitioner can take benefit of Order VII Rule 13 C.P.C., if so
advised. However, he has to disclose all the facts including the earlier

proceedings also.
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15. In pursuance to the previous order passed by this Court, concerned
S.D.M. and the S.H.O. were present in Court and they have tendered
unqualified apology that they have acted in haste without considering that
the present writ petition was pending before this Court. However, they

assure that such acts will not be repeated in future.

16.  The District Magistrate, Prayagraj as well as the Commissioner of
Police, Prayagraj are directed to communicate their officers that if the
manner of doing a particular act is prescribed under a provision of law, the

act must be done in that manner or not at all.

17. Present writ petition is, accordingly, disposed off. Legal

consequence shall follow.

18. Registrar (Compliance) to take steps.

Order Date :- 8.11.2024
CS/-

(Saurabh Shyam Shamshery, J.)

Digitally signed by :-
CHANDAN SINGH
High Court of Judicature at Allahabad
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