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Hon'ble Ms. Nand Prabha Shukla,J.

Heard Sri Ashutosh Mishra, learned counsel for the petitioners, Sri
Rajiv Kumar, Advocate holding brief of Sri Kashif Gilani, learned counsel
for the respondent Nos. 5 and 7, Sri Rakesh Kumar Mishra, learned
counsel for the respondent No. 6, Sri Suraj Singh, learned A.G.A. for the
State of U.P. and perused the record.

The present writ petition under Article 227 of the Constitution of
India has been filed with a prayer to set-aside the order dated 28.08.2023
(Anneuxre-1) passed by learned Additional Sessions Judge-I, Court No.1,
Jaunpur in Criminal Revision No.167 of 2023 (Rajkumar and others vs.
State of U.P. and others), arising out of Case No0.4287 of 2022 under
Section 145 Cr.P.C. during the pendency of this present petition.

Briefly, the dispute pertains to Plot No. 287 Ka situated at Village
Belwa, Tehsil Mariahu, District-Jaunpur, which belongs to the petitioner
No.1 Laxmi Narayan whose name was recorded in the CH Form 45 during
the consolidation proceedings. The petitioner has been residing over the
said plot after constructing a two storey house using the second floor for
residential purpose and the first floor with a godown for running the
shop.

On 08.05.2022, the respondent No. 6 Durga Prasad moved an
application under Section 145 Cr.P.C. before the Sub-Divisional Magistrate,
Tehsil Mariahu, District-Jaunpur alleging that there is apprehension of
breach of peace as he owns a share in Plot No. 287 Ka and the
petitioners were illegally occupying the said plot and the house
constructed over it whereas the respondent Nos. 5 to 7 together owned
half share in the said house.
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Accordingly, a Police Report dated 21.05.2022 was sought from
the concerned Police Station. According to the said report, the ground
floor was occupied by the petitioners whereas the second floor was
occupied by respondent Nos. 5 to 7. However, the respondent Nos. 5
to 7 have constructed a separate house and were residing there.

Accordingly, the Sub-Divisional Magistrate, Tehsil Mariahu,
District-Jaunpur passed a preliminary order dated 01.06.2022 under
Section 145(1) Cr.P.C. holding that there was apprehension of breach of
peace over the disputed property and directed the parties to appear
with their records claiming their title. After having gone through the
reply and the objections raised by the parties, the Sub-Divisional
Magistrate, concerned vide order dated 10.04.2023 directed the Naib
Tehsildar concerned to submit a report after making a spot inspection.
The Naib Tehsildar concerned alongwith the Lekhpal concerned
submitted its report dated 13.04.2023 stating that the petitioners are in
possession of the plot in dispute and currently residing with their
family on the second floor of the house and running the shop on the
first floor having a godown as well. The said report also stated that
there was no apprehension of breach of peace over the said plot and
Durga Prasad had no possession on that house.

Accordingly, the Sub Division Magistrate, Tehsil Mariahu,
District-Jaunpur vide order dated 15.04.2023 had recalled the order
dated 01.06.2022 and dropped the proceedings under Section 145
Cr.P.C. on the ground that as per the report of Naib Tehsildar
concerned, the petitioners are in possession of the house constructed
over Plot No. 287 Ka and there was no apprehension of breach of
peace.

Aggrieved by the said order, the respondent Nos. 5 to 7 preferred
a Criminal Revision No. 167 of 2023 challenging the order dated
15.04.2023 before the learned Additional Sessions Judge-I, Jaunpur.
Accordingly, vide order dated 28.08.2023 the Revisional Court had set
aside the order dated 15.04.2023 and remanded the matter to the Sub
Divisional Magistrate, Tehsil Mariahu, District-Jaunpur for fresh
consideration in respect to their possession alongwith the relevant
records.

Learned counsel for the petitioners contended that the impugned
order dated 28.08.2023 is highly illegal and arbitrary as there was no
apprehension of breach of peace. It has also been contended that the



learned Revisional Court did not consider the fact that the petitioners
are the owners of the disputed plot and the house constructed over it
and their names were already existed in CH Form 45 vide order dated
07.09.1972 under Section 9A(2) of the U.P. Consolidation of Holding
Act. The said order was never challenged during the consolidation
proceedings. Once the consolidation proceedings came to an end and
notification under Section 52 of the Consolidation of Holding Act, was
issued, the said entry in the name of Petitioner No.1 became final. In
order to circumvent the consolidation process, the respondents had
initiated the proceedings under Section 145 Cr.P.C. As per section 49
of the U.P. Consolidation of the Holding Act, there is a bar on any
civil or revenue proceedings. Even the report of the Naib Tehsildar
concenred shows that on both the floors of the house situated over Plot
No.287 Ka, the petitioner No.1 Lakshmi Narayan is having the
possession. It has been further emphasised that the parties are closely
related to each other as the father of the respondent Nos. 5 to 7 was
the brother of the petitioner No. 1 and could seek the remedy by
instituting a suit for the partition of their share. The Police in its
report dated 21.05.2022 has acted in bias by stating that the private
respondents are residing in one of the floor. After the compromise, the
respondents have settled separately.

Per contra, learned counsel for the respondent Nos. 4 to 7 have
asserted that they reside on the first floor of the constructed house
over the disputed plot and own half of the share over the disputed
property.

Thus, from the perusal of the records, it transpires that impugned
proceedings under section 145 Cr.P.C. have been initiated by the
respondents on the basis of biased Police Report dated 21.05.2022.
The spot inspection report dated 13.04.2022 of the Naib Tehsildar
concerned and the Lekhpal concerned shows that the petitioners are in
possession over the disputed plot as well as the house constructed over
it. The preliminary order dated 01.06.2022 passed by the Sub
Divisional Magistrate Tehsil Mariahu, District-Jaunpur under Section
145(1) Cr.P.C., was passed without application of mind.

During the course of arguments, it has been informed by the
learned counsel for the petitioners that after the proceedings under
Section 145 Cr.P.C. was initiated by the respondent Nos. 5 to 7, they
instituted an Original Suit No. 1262 of 2023 on 15.09.2023 before the
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Civil Judge (Junior Division), Jaunpur seeking permanent injunction
against the petitioners on the ground that the property in dispute is the
property of their grandfather and half of its share belongs to the
respondent Nos. 5 to 7.

Vide order dated 18.09.2023, the Civil Judge (Junior Division),
Jaunpur has passed the following order on the Application 6C moved
by the respondents:

'GrfAT GF 69T HI ATY GF 77 G gidt & fAgia 3f8asr b vapueiRr
&G G AT UG GFTell BT el b/

T¥gA U]l JTaTal/Ha [Aers @& AT Srael & Ay §g areel
fopar arar & T grdargT 6 a1 & FEIH T GHIT HEET W HedRHA a9 T
Fgaly arer AT & aidt hr R Fcd UF HEIET b I H Dls
PG grf@er el far amr & 3k & & #Fd #r yaffyfa & gFa=a & Fis
TuF G gl fhar = &1 Ja: faar fauaft @ g vq faar Al B srear
I GYH TTIT TH GENT HedRHA e SR 63 1 &7 3T9) ggig a8 &1
. faueft @ ared 3mafa AEARYT 697 faaie 17.10.2023 fA3d ¢ Aifed
SIRT gl Nt 33 a9PR & 3iee¥ &g &hl”

In support of his contention learned counsel for the petitioners
has relied upon the judgment of the Hon’ble Supreme Court in Amresh
Tiwari vs. Lalta Prasad Dubey and another, (2002) 4 SCC 440, wherein
the Apex Court held that:

“« The SDM was right in discontinuing the proceedings under Section
145. It is not in every case where a civil suit is filed. Section 145
proceedings would never lie. It is only in cases where civil suit is for
possession or for declaration of title in respect of the same property
and where reliefs regarding protection of the property concerned can
be applied for and granted by the civil court that proceedings under
section 145 should not be allowed to continue. This is because the
civil court is competent to decide the question of title as well as
possession between the parties and the orders of the civil court would
be binding on the Magistrate.”’

Thus, considering the report of the Naib Tehsildar concerned
and the Lekhpal concerned dated 13.04.2023 regarding the possession
of the petitioners and the entry in CH Form 45 vide order dated
07.09.1972, it can be fairly concluded that the petitioners are in
peaceful possession of Plot No. 287 Ka and the two story house
constructed over it and there is no apprehension of the breach of
peace. The Original Suit No. 1262 of 2023 filed by the respondents is
pending decision between the parties.



After analysing the aforesaid facts and circumstances and the
submissions advanced by the parties, the order dated 28.08.2023
(Anneuxre-1) passed by the learned Additional Sessions Judge-I, Court
No.1, Jaunpur in Criminal Revision No0.167 of 2023 (Rajkumar and
others vs. State of U.P. and others), arising out of Case No0.4287 of
2022, under Section 145 Cr.P.C. is hereby set-aside, affirming the order
dated 15.04.2023 passed by the Sub Divisional Magistrate, Tehsil
Mariahu, District-Jaunpur.

Accordingly, the writ petition is allowed.

Order Date :- 21.11.2024
Monika

Digitally signed by :-
MONIKA KESARWANI
High Court of Judicature at Allahabad
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