Neutral Citation No. - 2024:AHC-LKQ:59199 A.F.R

Court No. - 13

Case :- APPLICATION U/S 482 No. - 7515 of 2024

Applicant :- Navneet Bhadauria

Opposite Party :- State Of U.P. Thru. Prin. Secy. Home Lko And Another
Counsel for Applicant :- Anuuj Taandon,Purnendu Chakravarty

Counsel for Opposite Party :- G.A.,Digvijay Nath Dubey

Hon'ble Saurabh Lavania,J.

1. Heard Shri Purnendu Chakravarty, learned counsel for the
applicant, Shri S. P. Tiwari, learned A.G.A. for the State of U.P. and
Shri Digvijay Nath Dubey, learned counsel for the opposite party no. 2

and perused the record.

2. Before proceeding, it would be apt to rectify that in the order
dated 28.08.2024 inadvertently name of "Shri Pradeep Kumar Shukla,
Advocate" has been indicated as counsel for opposite party no. 2,
which is rectified and same would read as "Shri Digvijay Nath Dubey,

Advocate".

3. The present application has been filed by the applicant namely

Navneet Bhadauria seeking following main relief:

"to allow the present Application filed under section 528
Bhartiya Nagrik Suraksha Sanhita 2024 (BNSS) corresponding to
Section 482 Cr.P.C exercising the inherent powers to give effect
to the provisions of the Code and quash the impugned order
dated 21/8/2024 passed by Learned Court of ACJM I Court No.
25 Lucknow and direct and permit applicant so as to furnish the
bonds under section 88 Cr.P.C to the satisfaction of the Learned
Trial Court in FIR No. 0363/2021 Case No. 80697/2022 U/s
323,504,506,420,467,468,471 IPC PS Vibhuti Khand Lucknow in
the interest of justice."

4. Brief facts of the case, which are relevant for the purposes of

disposal of the application under consideration, are as under:
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(i) An FIR was lodged as Case Crime No. 363 of 2021 under
Sections 147, 323, 504, 506, 406, 420 at Police Station - Vibhuti
Khand District - Lucknow by opposite party no.2/Deepak Sharma
against Anand Kumar Singh @ Baba Trikaldarshi, Rajeev Lochal
Paliwal, Navneet Bhadauria (applicant herein), Vijay Pal Prapati and

one unknown.

(ii) After the aforesaid, the investigation was carried out and
upon completion of investigation, the Investigating Officer (in short
"I.O.") submitted the charge-sheet dated 01.06.2022 under Sections
323, 504, 506, 406, 420, 467, 468, 471 which was submitted before

the Court concerned on 19.07.2022.

(iii) Thereafter, the Court concerned took cognizance upon the
charge-sheet on 19.07.2022 and summons were issued to the accused

indicated in the charge-sheet named above.

(iv) It appears that in pursuance to the summons, the applicant

did not appear before the Court.

(v) Thereafter, the Bailable Warrant was issued on 10.10.2022 and
despite the order related to issuance of the Bailable Warrant, the
applicant did not appear before the trial Court and ultimately on

15.10.2022, the trial Court issued the Non-Bailable Warrant.

(vi) For the purposes of interference in the pending criminal
proceedings, the applicant approached this Court by means of
APPLICATION U/S 482 No. 6754 of 2022. This Court, after considering
the facts and circumstances of the case vide order dated 26.09.2022,
declined to interfere in the pending criminal proceedings and disposed

of the said application preferred by the applicant/Navneet Bhadauria
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under Section 482 Code of Criminal Procedure (in short "Cr.P.C.") with
liberty to the applicant to prefer an application seeking anticipatory
bail or regular bail. The relevant portion of order dated 26.09.2022

reads as under:

"In view of the aforesaid case law, this Court has adverted to
the entire record of the case.

The submissions made by the applicant’s learned counsel call for
adjudication on pure questions of fact which may be adequately
adjudicated upon only by the trial court and while doing so
even the submissions made on points of law can also be more
appropriately gone into by the trial court in this case. This
Court does not deem it proper, and therefore cannot be
persuaded to have a pre-trial before the actual trial begins. A
threadbare discussion of various facts and circumstances, as they
emerge from the allegations made against the accused, is being
purposely avoided by the Court for the reason, lest the same
might cause any prejudice to either side during trial. Therefore,
I do not find any justification to quash the proceedings against
the applicants as the case does not fall in any of the categories
recognized by the Apex Court which may justify their quashing.

Accordingly, the prayer for quashing the same is refused as I do
not see any Iillegality, impropriety and incorrectness in the

proceedings under challenge. There is no abuse of court's process

either.

However, it is provided that if the applicant appears before the

court below and applies for grant of anticipatory bail / bail, the

court below shall consider and decide the same expeditiously on

the basis of material available before it in accordance with law

having regard to the fact that whether the offences under
Sections 406, 420, 467, 468, 471 IL.P.C. are made out against the
present applicant in the facts of this case and on the basis of

material collected during investigation.

With the aforesaid observations, the instant application is finally

disposed of."
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(vii) Prior to issuance of Bailable Warrant and Non- Bailable
Warrant, as stated, the applicant preferred an anticipatory bail
application under Section 438 Cr.P.C. before this Court registered as
CRIMINAL MISC ANTICIPATORY BAIL APPLICATION U/S 438 CR.P.C.
No. 1841 of 2022. This Court, after considering the facts and
circumstances of the case including the interim protection granted by
Division Bench of this Court vide order dated 10.08.2021 passed in
Misc. Bench No. 17201 of 2021 (Rajeev Lochan Paliwal & Anr. Vs.

State of U.P.), allowed the anticipatory bail application preferred by
the applicant/Navneet Bhaduaria vide order dated 18.11.2022. The

relevant portion of the order dated 18.11.2022 reads as under:

"8. Having heard the learned counsel for the parties, I find that
as per prosecution case, first time co-accused Anand Kumar
Singh @ Baba Trikaldarshi with dishonest intention by luring the
complainant insisted him to invest money in mining business in
U.P. and thereafter, he introduced the complainant to Vijay Pal
Prajapati (Proprietor of "M/s V.P. Construction"), who was also
in his collusion. Subsequently, on their inducement and
assurance, complainant believing their words as true, invested
money in question in good faith in the mining business along
with M/s V.P. Construction. Applicant is neither partner of Vijay
Pal Prajapati nor investor in the mining business in question.
There is no business deal between the complainant and present
applicant-Navneet Singh Bhadauria and he is also not party in
the aforesaid agreements dated 05.12.2020. The applicant is not
liable to return any amount in question to the complainant. The
applicant has no criminal antecedent to his credit. Learned
A.G.A. as well as learned counsel for the complainant could not
point out any material on record to establish the specific act of
forgery or fabrication of any document on the part of present
applicant-Navneet Singh Bhadauria. Tender was also not allotted
to the applicant. This Court is of the view that in order to
constitute the offence under Section 420 LP.C., there must be
element of deception and a person is said to deceive another by
"Suggestio falsi” (suggesting false) or '"Supressio very"
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(suppressing the truth) or both intentionally induces another to
believe a thing to be true which he knows to be false or does
not believe to be true. Under the facts of this case, I find that
the co-accused Anand Kumar Singh @ Baba Trikaldarshi and
Vijay Pal Prajapati (Proprietor of M/s V.P. Construction) are the
main culprit in this case and the case of the present applicant
Navneet Singh Bhadauria is distinguishable from them and
stands on better footing than that of co-accused Rajeev Lochan
Paliwal, who has been granted anticipatory bail by the co-
ordinate Bench as noted above. The incident which is alleged to
have taken place on 09.03.2021 as alleged in F.L.R. is a disputed
question of fact and can be seen by the trial Court. I also find
that non-bailable warrant dated 15.10.2022 was issued during
pendency of anticipatory bail application of the applicant before
the concerned Court below, which was filed in compliance of
above order dated 26.09.2022. So far as judgments relied upon
by the counsel for the complainant is concerned, this Court is of
the view that the same is distinguishable on the facts of this
case. It is well settled that every case turns on its own facts.
Even one additional or different fact may make a big difference
between the conclusion in two cases, because even a single

significant detail may alter the entire aspect.

9. In view of the above analysis of the case, looking to the
overall facts and circumstances of the case, submissions of
learned counsel for the parties, reasonable apprehension of arrest
of the applicant, taking into consideration the gravity of offence
in the light of nature of accusation so far as against the present
applicant is concerned which is distinguishable from the case of
Anand Kumar Singh @ Baba Trikaldarshi and Vijay Pal Prajapati
and there being no possibility of his fleeing from justice as well
as reasons noted above, this Court is of the view that prima
facie the applicant has made out a case for granting anticipatory
bail during trial."

(viii) After the aforesaid, an application seeking cancellation of

bail registered as CRIMINAL MISC. BAIL CANCELLATION APPLICATION
No. -37 of 2024 was preferred by Deepak Sharma. This Court took

note of the fact indicated in the said application as also the

APPLICATION U/S 482 No. - 7515 of 2024



Page No. 6

submissions advanced by learend counsel for the applicant (opposite
party no. 2 herein) and thereafter vide order dated 05.07.2024, the
application seeking cancellation of bail was allowed. The order dated

05.07.2024 reads as under:

"Heard Mr. Digvijay Nath Dubey, learned counsel for the
applicant, Mr. Virendra, learned A.G.A. representing the State
and Mr. Chandan Srivastava, learned counsel for opposite party
no. 2 through video conferencing.

The instant application has been moved by the applicant -
Deepak Sharma with a prayer to cancel the anticipatory bail
granted vide order of this Court dated 18.11.2022 to opposite
party no. 2-Navneet Bhadauria mainly on the ground of
violation of condition no.1 of anticipatory bail order dated
18.11.2022, which reads as under :

"(i) That the applicant shall cooperate in the expeditious disposal
of the trial and shall regularly attend the court on each dates
unless inevitable.

(ii) xxxx
(ii1) xxxx
(iv) xxxx"

The only submission of Mr. Digvijay Nath Dubey, learned

counsel for the applicant is that opposite party no. 2 is not

cooperating with expeditious disposal of trial. Referring the
order-sheet of the trial Court, he submits that on 16.06.2023,
28.06.2023, 27.07.2023, 10.08.2023, 21.08.2023, 17.11.2023,
18.01.2024 and 29.01.2024, opposite party no. 2 did not
personally appear before the trial Court and moved exemption

applications through his counsel in a casual manner.

On the other hand, learned counsel for opposite party no. 2

does not dispute the said fact of moving exemption applications,

however, he submits that opposite party no. 2 was_appearing

before the trial Court on the aforesaid dates through his counsel,
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therefore, it cannot be said that he is not cooperating with

expeditious disposal of trial.

Having heard submission of learned counsel for the parties and

perusing the record, I find that it is not in dispute that on

several dates as noted above, opposite party no. 2 did not

appear in person and moved applications through his counsel for

exemption of his appearance. Record also shows that case is

running at a slow pace on account of delaying tactics adopted

by accused persons by adopting different modus operandi.

Opposite _party no. 2 despite granting time vide order dated
17.05.2024 did not file counter aftfidavit. This Court is also of
the view that despite granting anticipatory bail to opposite party

no. 2, his non-appearance in person before the trial Court and

frequently moving exemption applications on the dates fixed

amount to his non-cooperation with the expeditious disposal of
the trial.

In view of the above, order dated 18.11.2022 granting

anticipatory bail to opposite party no. 2-Navneet Bhadauria is

hereby cancelled. Opposite party no. 2 is directed to surrender
before the trial Court forthwith.

Accordingly, instant anticipatory bail cancellation application
succeeds and is allowed.

This order be communicated to the concerned trial Court for

information."

(ix) Being aggrieved by the order dated 05.07.2024, quoted
above, the applicant approached the Hon'ble Apex Court by preferring
Special Leave to Appeal (Crl.) No. 9752 of 2024. This appeal was taken
up on 29.07.2024 and the Hon'ble Apex Court, after due consideration,
dismissed the appeal. The order dated 29.07.2024 dismissing the appeal
filed by the applicant challenging the order dated 05.07.2024, whereby
the application seeking cancellation of bail filed by Deepak Sharma

(opposite party no.2 herein) was allowed, reads as under:
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"Having heard learned counsel for the petitioner, we are not
inclined to interfere with the impugned judgment and order.

The special leave petition is, accordingly, dismissed.
Pending application(s), if any, shall also stand disposed of."

(x) After dismissal of the special leave to appeal by the Hon'ble
Apex Court vide order dated 29.07.2024, whereby the order cancelling
the anticipatory bail was affirmed, the applicant approached the trial
Court by preferring application(s) under Section 88 Cr.P.C. (Section 91
Bhartiya Nagrik Suraksha Sanhita, 2023 (in short "BNSS") and Section
70 Cr.P.C. (Section 72 BNSS) with a prayer to accept the bond. Both
these applications have been rejected by the order under challenge

dated 21.08.2024.

(xi) The aforesaid application(s), as stated, were preferred in the
light of judgment passed by the Hon'ble Apex Court in the case of
Tarsem Lal Vs. Directorate of Enforcement Jalandhar Zonal Office
reported in (2024) 7 SCC 61. The relevant portion of the judgment

passed in the case of Tarsem Lal (Supra):

"33, Now, we summarise our conclusions as under:

33.1. Once a complaint under Section 44(1)(b) PMLA is filed, it
will be governed by Sections 200 to 205Cr.P.C. as none of the
said provisions are inconsistent with any of the provisions of
PMLA;

33.2. If the accused was not arrested by ED till filing of the
complaint, while taking cognizance on a complaint under Section
44(1)(b), as a normal rule, the court should issue a summons to
the accused and not a warrant. Even in a case where the
accused is on bail, a summons must be issued;

33.3. After a summons is issued under Section 204Cr.P.C. on

taking cognizance of the offence punishable under Section 4
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PMILA on a complaint, if the accused appears before the Special

Court pursuant to the summons, he shall not be treated as if he

Is in custody. Therefore, it is not necessary for him to apply for

bail. However, the Special Court can direct the accused to

furnish bond in terms of Section 88Cr.P.C.:

33.4. In a case where the accused appears pursuant to a
summons before the Special Court, on a sufficient cause being
shown, the Special Court can grant exemption from personal
appearance to the accused by exercising power under Section
205Cr.P.C.;

33.5. If the accused does not appear after a summons is served
or does not appear on a subseqguent date, the Special Court will

be well within its powers to issue a warrant in terms of Section
70Cr.P.C.. Initially, the Special Court should issue a bailable
warrant. If it is not possible to effect service of the bailable

warrant, then the recourse can be taken to issue a non-bailable

warrant;

33.6. A bond furnished according to Section 88 is only an
undertaking by an accused who is not in custody to appear
before the court on the date fixed. Thus, an order accepting
bonds under Section 88 from the accused does not amount to a
grant of bail;

33.7. In a case where the accused has furnished bonds under

Section 88Cr.P.C., if he fails to appear on subsequent dates, the

Special Court has the powers under Section 89 read with Section

70Cr.P.C. to issue a warrant directing that the accused shall be

arrested and produced before the Special Court: if such a

warrant is issued, it will always be open for the accused to

apply for cancellation of the warrant by giving an undertaking

to the Special Court to appear before the said court on all the

dates fixed by it. While cancelling the warrant, the court can

always take an undertaking from the accused to appear before
the court on every date unless appearance is specifically
exempted. When ED has not taken the custody of the accused
during the investigation, usually, the Special Court will exercise
the power of cancellation of the warrant without insisting on
taking the accused in custody provided an undertaking is
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furnished by the accused to appear regularly before the court.
When the Special Court deals with an application for
cancellation of a warrant, the Special Court is not dealing with
an application for bail. Hence, Section 45(1) will have no
application to such an application;

33.8. When an accused appears pursuant to a summons, the
Special Court is empowered to take bonds under Section
88Cr.P.C. in a given case. However, it is not mandatory in

every case to direct furnishing of bonds. However, if a warrant

of arrest has been issued on account of non-appearance or

proceedings under Section 82 and/or Section 83Cr.P.C. have

been issued against an accused, he cannot be let off by taking a

bond under Section 88Cr.P.C., and the accused will have to

apply for cancellation of the warrant;

33.9. After cognizance is taken of the offence punishable under
Section 4 PMLA based on a complaint under Section 44(1)(b),
ED and its officers are powerless to exercise power under
Section 19 to arrest a person shown as an accused in the
complaint; and

33.10. If ED wants custody of the accused who appears after
service of summons for conducting further investigation in the
same offence, ED will have to seek custody of the accused by
applying to the Special Court. After hearing the accused, the
Special Court must pass an order on the application by
recording brief reasons. While hearing such an application, the
court may permit custody only if it is satistied that custodial
interrogation at that stage is required, even though the accused
was never arrested under Section 19. However, when ED wants
to conduct a further investigation concerning the same offence,
it may arrest a person not shown as an accused in the complaint
already filed under Section 44(1)(b), provided the requirements
of Section 19 are fulfilled."”

5. In the aforesaid background of the case, the present

application has been filed seeking main relief, quoted above.
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6. Impeaching the order dated 21.08.2024 as also seeking relief in
terms of Section 88 Cr.P.C., learned counsel for the applicant states
that the case of the applicant is squarely covered by the judgement
passed in the case of Tarsem Lal (Supra). The trial Court by not
granting the relief as per the observation made in this judgment erred

in fact and law both.

7. It is also stated that the trial Court by means of the impugned
order rejected the application under Section 70 Cr.P.C. (Section 72
BNSS) and has not decided the application under Section 88 Cr.P.C.
(Section 91 BNSS).

8. In support of his submissions aforesaid, reliance has been
placed on para 33 of the judgment passed in the case of Tarsem Lal

(Supra), quoted above.

9. Shri S. P. Tiwari, learned A.G.A. for the State of U.P. and Shri
Digvijay Nath Dubey, learned counsel for the opposite party no. 2
opposed the prayer sought by the applicant. The submissions advanced

by the side opposite are as under:

(i) The applicant, in the facts and circumstances of the case, is
not entitled to the benefit of the judgment passed in the case of

Tarsem Lal (Supra).

(i) The applicant, in fact, is avoiding the proceedings pending

before the trial Court.

(iii) The applicant was summoned by the trial Court but the
applicant avoided the proceedings, therefore, the Bailable Warrant was
issued on 10.10.2022 and despite this, the applicant failed to take

benefit of various pronouncements including the pronouncement passed
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in Satender Kumar Antil versus Central Bureau of Investigation and
another, (2022) 10 S.C.R. 351 : (2022) 10 SCC 51 and therefore, under
compelling circumstances after so many dates, the trial Court issued

the Non -Bailable Warrant on 15.10.2022.

(iv) The applicant also approached this Court by by means of
APPLICATION U/S 482 No. 6754 of 2022, which was disposed of vide

order dated 26.09.2022 and no protection was granted to the applicant.

(v) The applicant thereafter preferred an anticipatory bail
application under Section 438 Cr.P.C. before this Court registered as
CRIMINAL MISC ANTICIPATORY BAIL APPLICATION U/S 438 CR.P.C.
No. - 1841 of 2022 which was allowed vide order dated 18.11.2022
and subsequently, the anticipatory bail application was cancelled vide
order dated 05.07.2024 affirmed by the Hon'ble Apex Court vide order

dated 29.07.2024.

(vi) In terms of order dated 05.07.2024 passed by this Court,
whereby the bail of the applicant was cancelled, the applicant was/in
under obligation to surrender/submit himself to the Court's jurisdiction,

direction or control.

(vii) In the instant case, after the order dated 05.07.2024, the
applicant failed to appear before the Court concerned and thereafter on
account of non appearance of the applicant, in compliance of order
dated 22.07.2024 passed by the trial Court the Non-Bailable Warrant
was issued and taking note of all the relevant facts as also the conduct
of the applicant, the trial Court passed the order dated 21.08.2024,

whereby rejected both the applications preferred by the applicant.
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(viii) It is not mandatory for the trial Court to enlarge the

applicant on bail in terms of Section 88 Cr.P.C..

(ix) In the Tarsem Lal (Supra) the summons were issued and
thereafter on account on non-appearance the warrants were issued and
thereafter, the application seeking anticipatory bail before the Special
Court was rejected and thereafter the High Court also rejected the
prayer seeking anticipatory bail and thereafter, the appellant
approached the Hon'ble Apex Court and the interim protection was
granted by the Hon'ble Apex Court and subsequently, the Hon'ble Apex
Court concluded in para 33, quoted above, referred by learned counsel

for the applicant.

(x) In the instant case, from the record it is apparent that after
order of granting bail dated 18.11.2022, the applicant did not appear
on 16.06.2023, 28.06.2023, 27.07.2023, 10.08.2023, 21.08.2023,
17.11.2023, 18.01.2024 and 29.01.2024 and taking note of the conduct
of the applicant, this Court cancelled the anticipatory bail application
and it appears that conduct of the applicant was also considered by
the Hon'ble Apex Court and therefore the special leave to appeal
preferred by the applicant was dismissed vide order dated 29.07.2024
without granting the benefit of the judgment passed in the case of

Tarsem Lal (Supra).

10. In view of above facts, the benefits of the principles settled
in the case of Tarsem Lal (Supra) would not be available to the

applicant.

11. In response, learned counsel for the applicant states that after
the order dated 18.11.2022, the bail bond was accepted on 20.01.2023

and after production of order of this Court dated 05.07.2024 on
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23.07.2024, the trial Court, on 22.07.2024, directed the Office to
proceed in terms of the earlier order and in compliance thereof, Non

Bailable Warrant was issued.

12. It would be apt to indicate that at this stage that from the
aforesaid it is apparent that Non-Bailable Warrant was issued before
preferring the application(s), which have been rejected by the

impugned order dated 21.08.2024.
13. Considered the aforesaid and perused the records.

14. Upon due consideration of the facts of the present case, this
Court is of the view that no interfere is required in the composite
order dated 21.08.2024, impugned herein, whereby two application(s)
i.e. application under Section 70 Cr.P.C./Section 72 BNSS and
application under Section 88 Cr.P.C./Section 91 BNSS have been

rejected. It is for the following reasons:

(i) The order dated 21.08.2024 is in two parts, as it decides two

applications, referred above.

(ii) This Court feels it appropriate to first consider the second
part of the order dated 21.08.2024, which relates to the application

under Section 88 Cr.P.C./Section 91 BNSS. The same reads as under:

"ST8T_db arefl/3if9gs TaHld YeIRIT gRT Fedd Mrefarad 3icaifa et
88 4.9, P Y 8, 3NgH FaHid YSIRar &1 S grefaraa 3ifags
Pl BT UG, IFH [30E TN T.§1.85c, TUT HITAT IH
IR & 39 _[eT1fd_05.07.2024 & 3cll® 5 PR 817 I

(iii) From the above extracted part of the order dated 21.08.2024,
it is apparent that the Trial Court rejected the application of the

application preferred under Section 88 Cr.P.C./ Section 91 BNSS on the
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ground that the applicant was not present before the Trial Court and
also that the applicant did not surrender himself to the jurisdiction of
the concerned court in terms of order dated 05.07.2024 of this Court,

affirmed by the Hon’ble Apex Court vide order dated 29.07.2924.

(iv) For seeking benefit of Section 88 Cr.P.C./ Section 91 BNSS,
the concerned has to appear/ surrender before the concerned court and

the same is evident from said provisions. The same are as under:-

«Section 88 Cr.P.C.

Power to take bond for appearance - When any person for
whose appearance or arrest the officer presiding in any Court is

GIHPOWGI'Ed to issue a summons or warrant, Is present in such

Court, such officer may require such person to execute a bond,
with or without sureties, for his appearance in such Court, or
any other Court to which the case may be transferred for trial.”

"Section 91 BNSS

Power to take bond or bail bond for appearance - When any
person for whose appearance or arrest the officer presiding in

any Court is empowered to issue a summons or warrant, is
present in such Court, such officer may require such person to
execute a bond or bail bond for his appearance in such Court,
or any other Court to which the case may be transferred for

trial.”

(v) Section 88 Cr.P.C. was also considered by a Division Bench of
this Court and upon due consideration, the Division Bench of this
Court at Allahabad in the case of Babu Lal and Others Vs. Smt
Momina Begum passed in Criminal Misc. Application No. 8810 of 1989
on 23.03.2006, observed as under :-

“Now coming to the question as to whether the cases where
section 88 is applicable, can the Officer presiding a Court may
require a person to execute bond, who is not present in the
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Court can be answered, by a simple reading of Section 88 which
clearly mention the word " is present in such Court". In order
to apply Section 88 Cr.P.C., therefore, presence of a person is

necessary before the Court. The purpose of asking him to

execute bond with or without surety is to ensure his
presence/appearance in such Court or any other Court to which
the cases may be transterred for trial. In the absence of such

person even Section 88 Cr.P.C. would have no application. This

view has been taken by an Hon'ble Single Judge of this Court in
Mukesh Kumar Versus State of U.P. and others, 2000
Crl.L.J.1694 and after referring to the observations made in
para-10 of the judgment in Vishwa Nath Jiloka and others
Versus Munsif Lower Criminal Court, Bahraich and others,
reported in 1989 AWC 1235 the Hon'ble Single Judge has taken
a view that the aforesaid observation does not lay down that the
bail application should be disposed of without appearance of the
accused in person. The provisions of Section 88 Cr.P.C. also

requires taking of the bonds, if a person is present in the Court

and, therefore, no order for taking of the bonds can be passed,

unless the accused appears Iin person. We agree with the

aforesaid view.”?

(vi) Para 33 of the judgment passed by the Hon’ble Apex Court
in the case of Tarsem Lal (Supra), which includes Sub-Para 33.3, 33.5,
33.7 and 33.8 also indicates that for seeking benefit under Section 88
Cr.P.C./ Section 91 BNSS, the accused has to appear in person before

the concerned court.

(vii) The benefit of Section 88 Cr.P.C./ Section 91 BNSS would
only be available if the accused on his/her own volition appears before
the court concerned, and in the instant case the benefit of Section 88
Cr.P.C./ Section 91 BNSS would not be available to the applicant as
prior to moving the application in the said provision(s) the Non-
Bailable Warrant was issued for the purposes of appearance of the

applicant. In this regard reference can be made to Para 33.8 of the
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judgment passed by the Hon’ble Apex Court in the case of Tarsem Lal
(Supra). It would be apt to indicate here that on account of non-
appearance before the court in terms of order dated 25.07.2024, an
order was passed on 22.07.2024 and in compliance thereof, the Non
Bailable Warrant was issued, fixing 07.08.2024 and prior to the same,
the applications, in issue, i.e. Application under Section 70 Cr.P.C./
Section 72 BNSS and Application under Section 88 Cr.P.C./ Section 91

BNSS, were not preferred by the applicant.

(viii) In view of the aforesaid, the Trial Court, in the instant
case, has not committed any error in rejecting the application of the
applicant under Section 88 Cr.P.C./ Section 91 BNSS as the applicant

was not present in person before the court concerned.

(ix) Non-compliance of the order dated 05.07.2024, affirmed by
the Hon’ble Apex Court vide order dated 29.07.2024, is apparent from

the record.

(x) The applicant without submitting/surrendering himself to the
jurisdiction of the court, preferred an application for recall of the Non-

Bailable Warrant under Section 70 Cr.P.C./ Section 72 BNSS.

(xi) Now coming to the first part of the order impugned. First
part of the impugned order dated 21.08.2024 deals with the rejection
of the application preferred by the applicant under Section 70 Cr.P.C./
Section 72 BNSS. For ready reference, the relevant portion of the order
dated 21.08.2024 is extracted hereunder:-

"TAGA & SaclBT H AT & a5 T8 gFIEet AT G ~dd

AICT FEIGT & 3G RTBT 31.07.2024 3 3T SFATNRT §I% T7

~ITerd H HTH 851 GATEcH] @& 7dctlerd g% g8 Gral T feb g FaHld

TSIRGT B TgT FHRIT H TG Fe =Ierd & feidb 18.11.2022 Pl
SIfe T HarT & T off [9ge SUNIRT FIAIT S 11 §I%T 379
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311G faTfad 05.07.2024 &IRT SAgh Ta+1d SGIRET @I ST ST,
TS =R H &fhid wY & SUNRRT T & T9T IR SIRY Sifeadr
ETIONIATT TEgT v T A= 4 F&IvT T e ToT fa=reor &l facifaa
X BT T Y & STER G7 [Ived e §Y S9gh Bl 37fdcie fa=reor
IR @ THE ST BN &G STRIOIT [5T 7], TGIIRIT g
SURIH GRT T FeITT ~RIIeTT 7 Ih 37T & 139G V% SLP qTiEeT $i
Tofl fOT FTTHIT ST I GIRT 379 37T faiiad 29.07.2024 RT
fReT &Y [T TRITI 1 3T IR @ 37T &5 39NId 4 59 3IfRE
FINT 9 IR 3 ICTTTYY T8 151 TR, T9 9 HSTHT 3T GIRT
T 22.07.2024 @ GG TR T8 3T Ped &Y 1& 3Hgh _Ta+41a
TSIRAT & [3vg gd JRIATTER JYifEd el SRl 8 3f9gd T+
TINGT & [3og T7.91.85c, GI1¥) @ 131 T [&T1d 17.08.2024 @1 1319
gFIgA H T @ & T IR & IR RAldd 22.07.2024 @
SURIT SIAgH TaHId FIRTT &RT =TT § SIcHe o 7 @vd 57
TrefATaF ScFid gRT 70 (2) G 5.9, H¥gd @™ §Y I8 3ard #l & 15 gd
HIgTIT AP GRT 399 SR [Rifdd 22.07.2024 H % G
SITRITTAR TN 51T &, Y &5 aaich &9 & Tere 81 af sifages T
FSIRGT BT 37 T b1 =t st il & o 7 ferr Sy ar o I e 3
g1 & 1 gdf SIS STt GRT 379+ ST Q11 22.07.2024 H ¥q&
Y H I8 b P §Y [ T T2 ~rIerd] §INT ST9gch Fa+1d Yeiar
&1 T THIT [T @7 &1 T & 9D 130G T7.§1.85, TN 13T Tl
J&T &1 &7 I I8 o & & 7T S e & 3R faiad
05.07.2024 TT AT FEITT ~IRIITT & R Q1T 29.07.2024
TAT 3 =R & SR el 22.07.2024 @& FGGE ITHGH FaHid
YGINIT GIRT =TT 5 SfhTd WY © SURRIT T &ld §Y GINY Ifeeadr
~IRITT 5 AT SITd 8RT 70 (2) EH.9. T¥gd R Y adidhl
TR 9%, I (308 SNl U7, 4. S6c],_ ! [xed et i Jref1 &1 - 81
RIRITT & 3119 faTfahd 22.07.2024 & 3dciid & 78 & &5 ~qraery
GIRT T ST H HITHIT T2 =R & 1G9 BT 3T PRt §Y 39gh
SURIH & 130G .81 S, TN 15T 7T &1 o1 7 garaed! SR a7
& ¥R G [T &1 AGH FaHIT FGINGT & ARG 3 TH YD
T H Sl &Y H FUNIT 37 ¥ &1 SAgH FaHia TR i
U @ BRI 1 @ TR 5 1379 & ¥&T &1 31f9gh Fa+1d HeIRaT
gINT fIGI0T § FEgIT 7 e §Y JT =iy § SYNYT T 8l §Y SIRY
SITEThT Gebichl STTER X HTeiTa3 i &RT 70 (2) GH.9. g Ibar
TIT &1 SR [TIBT 22.07.2024 @ 3aciledT dell 3Agh IRIB b
SITERYT & ST Tl FH1T F ~IRIIeHd @ 37T [11ad 05.07.2024 @
el 5 qreff / ifags @ HrefaraT st gt 70 (2) 5.9, weR
g a1y TE &
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(xii) From a perusal of the aforesaid part of the order dated
21.08.2024, which relates to rejection of Application under Section 70
Cr.P.C./ Section 72 BNSS, it is apparent that the Trial Court, upon due
consideration of the facts of the case, particularly the conduct of the

applicant, rejected the said application.

(xiii) In regard to the conduct of the applicant, it is apparent
from the record that anticipatory bail was granted by this Court vide
order dated 18.11.2022 and thereafter the order dated 18.11.2022
granting anticipatory bail was cancelled by this Court vide order dated
05.07.2024. This order was passed after taking note of the fact that the
applicant did not appear personally on 16.06.2023, 28.06.2023,
27.07.2023, 10.08.2023, 21.08.2023, 17.11.2023, 18.01.2024 and
29.01.2024.

(xiv) While cancelling the bail, this Court specifically ordered that
"opposite party No. 2 is directed to surrender before the Trial Court
forthwith." The expression ¢‘surrender’ means appearance personally

before the concerned court.

(xv) In this case, the applicant challenging the order dated
05.07.2024 approached the Hon’ble Apex Court and the Hon’ble Apex
Court, considering the conduct of the applicant, declined to interfere in
the matter and dismissed the Special Leave Petition (SLP) vide order
dated 29.07.2024 that too without providing the benefit of the

judgment passed in the case of Tarsem Lal (Supra).

(xvi) Despite the aforesaid, the applicant again avoided the court
proceedings and without making him personally present before the
court concerned preferred two applications i.e. Application under
Section 70 Cr.P.C./ Section 72 BNSS and Application under Section 88
Cr.P.C./ Section 91 BNSS, in relation to which, this Court has already

observed herein-above that the Trial Court has not committed any
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error in rejecting the prayer seeking benefit of Section 88 Cr.P.C./

Section 91 BNSS.

(xvii) From the aforesaid, it is clear that the applicant does not
want to co-operate with the trial and is avoiding the proceedings on

one pretext and other by moving applications, referred above.

(xviii) Thus, this Court finds that the Trial Court has not
committed any error in rejecting the application of the applicant
preferred under Section 70 Cr.P.C./ Section 72 BNSS seeking recall of
Non-Bailable Warrant.

15. For the reasons aforesaid, this Court is not inclined to

interfere in the impugned order dated 21.08.2024. The instant

application is accordingly rejected. Costs made easy.

Order Date :- 30™ August, 2024
Mohit Singh/-
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