A.F.R

N itation No. - 2024:AHC:147986
Reserved on:- 05.09.2024
:- 11.09.20

No. - 74
1. Case :- APPLICATION U/S 482 No. - 8645 of 2021
Applicant :- Viresh Kumar @ Viresh Singh
Opposite Party :- State of U.P. and Another
Counsel for Applicant :- Rajiv Lochan Shukla,Uma Datta Tripathi
Counsel for Opposite Party :- Anurag Pathak,G.A.,Shashi Kant
Shukla

And

2. Case :- APPLICATION U/S 482 No. - 6045 of 2020
Applicant :- Viresh Kumar @ Viresh Singh

Opposite Party :- State of U.P. and Another

Counsel for Applicant :- In Person,Rajiv Lochan Shukla
Counsel for Opposite Party :- G.A.,Rohit Nandan Pandey,Shashi
Dhar Pandey

With

3. Case :- APPLICATION U/S 482 No. - 16035 of 2021
Applicant :- Neeraj Singh

Opposite Party :- State of U.P. and Another

Counsel for Applicant :- Anurag Pathak,Shashi Kant Shukla
Counsel for Opposite Party :- G.A.

Hon'ble Saurabh Shyam Shamshery,J.

1. Heard Mr. Viresh Kumar, in person (Applicant in
Application at Serial Nos. 1 & 2 and opposite party no. 2 in
Application at Serial No. 3), Mr. Anurag Pathak, learned counsel

for (Complainant in Application at Serial Nos. 1 & 2 and



Applicant in Application at Serial No. 3) and learned A.G.A for

State.

2.  The applicant (Viresh Kumar alias Viresh Singh), before this
Court is husband of deceased, whose dead body was found, when
allegedly applicant returned back after 2 days, from a room of
his house, locked from inside. The door was forced open. It was
found that door of balcony was also open and fan was running
and deceased was found sitting on a sofa having her one leg on

centre table.

3. During preparation of inquest report, statement of witness
(Ravi Kumar a medicine delivery boy) to the inquest report was
recorded that on 17.04.2017 he was asked to supply medicines to
applicant’s place by the applicant and on same day he supplied

also.

4. Postmortem of dead body was conducted on 20.4.2017 and
it was opined that death was occurred about 2 to 3 days prior.
Cause and manner of death could not be ascertained, therefore

viscera was preserved for chemical analysis.

5. In aforesaid circumstances, the complainant i.e. father of
deceased lodged an FIR against the applicant and three co-
accused persons that they have committed murder of his
daughter. Relevant part of the complaint is being reproduced

hereinafter:-

" JHT TENN faral argl 9ar § S erreys Feley 9eN-7
SNTYH TIIGIIETE FEIed [AaeT & & mrefl Fver g g7 ek
g o 50 gwSIT7 §FT 34T §FT 3IFIRT 39 391 qfe7 &1
I gHem W g dReT 88 Ao TFem geft fSlenr faerere
(Forclep 3faFIe) @ WY 9G] g8 off 817 H WioaEe 4 ey
YT & G Bl 3T 8 Wil & Tl & W §87 FAT & FIF
T T8 & 39 PN IFPH! gfd T 31N BT 91 Wb 3
=T St 15 Mo § & Rarg avar 8 s @ g8 FarY
39 Tre WGl T I8 FANT I 3T Bl W FNd o §F A




7 PE IN FEART Al gl T AT AN §87 Pl SR T
T N oI 3 @ET o & &7 g AN & 3N Nl @
TTel G FY T IE T §HN F87 7 &9 qarg off Flfd e
T IR G TR TE o HEIGT Gk Rl G dReT, Wb,
T~ 3N 3Rl 7 [Acax #¥ 987 &l &7 F7 & 3K 87 F YFT
T GET G% H ST 9 ARl & [Gerrh §T T GHeHT HeT bl
Pyl R el vHoSlo 3Gl diver g g7 4 Wik fHE Ao
50 GGUITH SR GFIT §FT PRI Hlo 7060205542 &%
20.04.2017 Flc ¥ vgoHlo 265 Hlev Hg FHIG vl & fab
Yo 3 BHIEN #R GINT 1357 T T AT TENR Jalled et
HFYCY G¥ HIH! 404 RT5AT & GRT Sifpd @Rl =il

6. In the Viscera report, dated 09.05.17, organo-chloro

insecticide poison was found in stomach, intestine, liver, kidney
and spleen of deceased. The Investigating Officer, conducted
investigation and statements of witnesses were recorded. All
witnesses have stated that applicant has illicit relationship with a
co-accused and they have committed cruelty for demand of

dowry and caused death of deceased in a planned manner .

7. In reply to a query of the Investigating Officer, the Vidhi
Vigyan Prayogshala, Ghaziabad, submitted a reply dated
25.8.2017 that organo-chloro insecticide is available in the market
as pesticides. The Investigating Officer there after filed a charge
sheet dated 18.9.2017, only under Section 306 I.P.C., against
present applicant only and further investigation was kept pending
against co-accused “Aarti’. For reference brief facts of the case as

mentioned in the charge-sheet are reproduced here in after:-

"SIl GhHT SURIP Al Bl GEVR & SITEN GY 3fHoi
dRIT PIR, IR, B, H P [Aog ERT 302 HoFofdo
qgofiged PRI TIT TAT GG @1 8T Gl AT BT GRTHICT
PRTIT T GRCHICT o STFeY GRT Blg 5 T DRI 7 IR T
& DN [ART GRIST ¥EET T o [{ORT g Ruic d dicraa
geref @7 &M GRI S & BRUT fadaer 4 ¢RI 328 Hogoldo
P Feladl d1 T eft G fadTr g Rl AT TarE
e geverT g 3o R1p § T B AGIET ABIT T
TATE & STER Y A Terd qrRll T 9T gasr g @
gy H 3ol 81 T BV & T SXqrl Pl Pl ¥ H I &
G FSL 19 ZRT q¥arol @l §18%7 & ey dlsd gV @leiay
3% HI [ S deT A 3o dRI AR G SR Pl




i 17.04.17 @I 8% & S & §I5 GA®T Pl a8 G PR
& GRT [SIST ST ST S7Ife T I @ SITER G¥ STHgHTIT
& fawg &N 302 T 328 Yogofdo @ WY UX &R 306
Wogofdo @7 T RIT T GIig WG @& TR ¥
dReT PR T ddx fHE [Fard] FIer gefl 9T Vepr folen
§IcT UaT 872 fadlg da HaeY 1 ag=e~T oIl
SN MGG PT Tl KT 306 Hlogofdo H G
RIT U7 FEHAT e [T ST § FerT § 3 & 1
3RIT U7 ¥R PR g2 G Aol PY QIS P Pl PUT aR
T 9 SITAGHT Rl & A AdaeT Tafcld &1 "

8. The learned Trial Court took cognizance of the offence and

summoned the applicant. In the aforesaid circumstances, the
applicant filed a discharge application on 3.10.2019 disclosing
various documents including expert reports and their opinions.
The application was filed mainly on a ground that his wife had
died under normal circumstances. She has suffered myocardial
infraction. So far as presence of organo-chloro insecticide was
concerned, it could be due to exposure to such areas, where it

was normally used as pesticides.

9. The application for discharge, filed under section 227
Cr.P.C., was considered and rejected by Additional Sessions
Judge, Ghaziabad. Relevant part of same is mentioned

hereinafter:-

" GAT TET GATGA BT IqAIBT 1T

gAGe & 3aciiaT | fafed & & @ gt gaear Hiver g $i
3N I T &S TR 39 319RT H T9F I RUIc gof @il Tt
I SGebl g5 FAT W1 Pl et AR (e @ wrey g4t et st
P HIT 8 T & T & IFH T AT & FIF G TEl &l
9 PRU ITPT Gid IR 3R ITPT HIE B N Yo T
Fife miagEe 7 &8 ey @va & 3N IRl @l 987 FareY
397 Ty Wgar o7 3N T§ AT FHb! 87 Bl WA Fvd
gt 7 9= Bg N GHHRI, offT g8 T& G 3N 987 Pl
SIIGT QRO e & 3R ded o & 87 g& IR

& T G HY A J§ §IT aET B 8T 7
FIID Rl T dRT & TIomIeT T 9 S il 7 gt bl
g87 1 8T Y 3 N g% I YT R FFH FYEl & IR GV
SIGHITT GRIT [HE, B, G g NG & [Avg Frld R
302 Yogo Ho H T/ qaT Ruic aof &1 Tt




fada® @ gRT ga@r & fAar Fdl g o1 9917 STrld gRT
161 FoHoo 3ifdba a7 T @ IF TaiE + 39T A H
GH IR T FE SHGHIIT & GRT JadT Bl Ge9 b fold
TaTfSd @1, QRO FNAT U9 G H @ olNg W9 @ FIT Poic
/ FHE G¥IeT @& [ @l 3R SR A @B dgd & G
3IgH & 3y T &l P BYT 16T T & 3K HgH
GRT ARG G&s T & BRI q¥ 2012-13 § ¥9F & HaTg<
8 TY SIRYH B GIT ARG WUd &F BT HIYT BT &1 TTEIT
o g9 @ gid T & ¥ GadT bl GG BHING @] BET T &l
gaer @l 1T 9 a6l §eeH] &GN 394 S &R 161
Gogodo H TqTE IHAN g @& Tl BT GHT 5T 81 TarE ok
Mg & §NT 3197 §F1 §RT 161 JoHoWo H 3fHgh & &N
gadT Bl Ge & [ FanSd Y], qea H oF drg wud @l
AR el 3R [@F1d 19-04-2017 @&l 3aMe gaar & 9 Hi
qaT A &1 B AT T 81 TaE W @ §RT o IURKH
T & FAA P TTAT BN §Y FADT P UGS T GRT oo
& f3d ganSd a1 S, RIS AT ST 99 qeor i gid T
8 Uv SWd! BT 15 ST @1 BT [ar T &1 TarE bl
3EHE THoTHoTeTo HYNT & FINT 3797 §I &RT 161 FoFoHo
H Hifeal & Wellk EY G G g Gl Sty [Her g3 geref ger
g @7 HT T & UReTIcT @v gict SieN & GRT 3T
FIIT YRT 161 SoHo¥Ho H GRTHICH v H G BT F&l PR 7
AT g [de~T GRiET /7 S @1 B [T T 8 fAdad @
GRT T T BT HIbT G X TFIT Tl A% 135271 77
3R §ie g sifigs dRIT Mg & favg srld gRT 306
WogoWo P GG HET Gid §Y HRIGYF ey ¥ fdar
7T

3gH @& GNT IR 227 GoJodHo @ 3crid Il HrefAraa

IRGd N gV ¥ & [Avg Ple SWRIE T IO &I & PIRU
gHIfET f3d o 1 IrET B =

gNT 227 SoFoHo H I8 Jivid IHar T & [

"qfe T & T 3R P Fre & R gwdrEyl g) faEN

PY o W, 3R g9 [T sfigd SR daieT & fAaeT @l

gars @] oI @ GHIT SR 8 WHEIAT & 1 JHgsh &

faog Pl Prfare] de @ [0 9l STeR 78] & al 98 3i9gh

%E@WWW%WW%WWWW
/H

§9 TR ERT 227 & IURIH HGEFN @& IaABT d T8 FE &
f&5 faaamr 4 ifigs @ g Vbd @1 R G186 VT FHd G
I T ST TR IR Bl 1dER BT & 1 T SgE &
fdvg @RaiE! 132 S @ g STER T8 81 37T FE uY
g b SIgIB/INEE P T8 T@T T &, 917 BrRlars! 1
T @ T O] AR e &1

& GNT I8 BT 14T T 8 & "ger & 95T g8 39
9§ & HeH & I9cfder H T79g VT T o, §9 G -¢ 4 ST
giad merF o mega @ T &1 I8 wpd & & gawr d 5oy




3fgH @& B G ST SigH & el &1 @ SR g1 8
g GcTT FIT GR Aigqe o I7 37 g JURRIT 9T, I8
T HEF " @ifed s & 3N 3=F Iuiefd @1 ad o
Sifgh SIRM favad & w¥ G% 78 SO Wl §6 qF P
3G qaIg FIET & GRIT IST Gl & AT 19 G&7 4 are
99T &N TP &l

Tegd e H AgH @ [d%g GRT 306 WogoHo @ IrId
SIRITYT AT 1337 7 &1 GRT 306 HoGoHo & 3FHR [a]
ﬁﬁw%ﬁ%ﬁ#g@ﬁamaﬁa%m
/

SUNT & [ § IR JUS Hiedr & FedI-5 4 GRT 107
120 TP MGG 147 7 & SR GUNT & [ I8 3G9
T& & & SHNRT Sfdy gcT ¥ 9% & IURT &l

wwa@%ﬁm?%#weu@ﬁwﬁsw

IV GV JolglT &/

98l d& 3Igd & GRI [AfbcHId IRl @ STER % Fddl &l
WWWW%WWW?W@WWH’?SCMB%
Dossier g 3= dsie [barE) ) BRI Gid gvgd bl =i & ik
it B O M o O A s (o R s < O M i
W@f@ﬂﬁﬁ@??@?eﬁwﬁﬁwmﬁ/méfﬁmﬁ
ﬁmw&a%%ﬁé@aﬁ?/wmwmw
Ih déb & Plg Ty T8l fAoiar fewEart gar &1

98l dF 3fMgh @& 9 dd H Y & [& Fasr Bl gg MI
(Myocardial Infarctzon) & BRI 8’?7? & 3#? S9 Ty H
THoTHoUclo oigTd & JIRT B o 47 @& oIl G
7¥gd &1 R 81 SF THoTHoTUTo FaTS Pl ] BRI Ho
47 & 3dcildd | TUE & & Ih = 4 T8 qfvia fdar & [
No color change observed exclude MI (Myocardial
Infarction) 39 HPR IYIEH THoTHoUTo iRgTS Pl R 5
MI _(Myocardial _Infarction) @& &R _Fa@l &I qg il
st 72t 81 @W?E@ﬁ#sn@aaﬂaﬁamaé%aaﬁvg/

SH HPIY U"/\’/t‘h /C/C/'C/"// W ‘/9//6/01/ v JYcisy HI&T ?:)' Jg ¥g¥
ElaT & [& aI§t gaeHl, Fa@l & FIa fAdr & g4 4RI 161
gooHo g 3~ T & TGrs 9N A8, R [H8 & g7 &Ny
161 oJoHo H 3MYH & GRI FaPl d F&v FIHI, I Hdlsd
T, BT T Gig arRg w9 RFr ST Sk S/ R 19-
04-2017 P Fadl b Fog Pl Gaal [T, 39 T2 bl 3R H
SIRT el & [ FaeT @l U??WWWTJE?W%‘@U\
TaTRT R T &1 gvegieT g g SigeN & g GNeHIRT
& SR Fadl bl GG FT I3 FGE BRU T [HAT TG IHBT
@WW@HW W&%WWW&%&WS’@W?
PXD _ SHPIAH TG Bl SRl avar &1 o b
TBoTHoTTo TMIIEIE & R At sifbd & f gadr &
IR & FAIBN sITERIES [T gR R &) T8 9% SIgE
¥ gRT dsE qed & 8T & go @ gy & g8 3Ny




ka7 & [ 5% 7gcaqul 8] 8lar & Sk 9§ dd @l SiHgh
3T FTIT g & T8 &5 SN 39T T B

39 YpR IY¥Ih dedl Uq gRIEGYl & STER GY 3Hgs &
fA%g ToF G SN fRfAd 34 S @I Gaid SITER &)

TSFAN SAgch bl 3N & Jegd Href19E feiled 03-10-2019
g SIfAR® Tl RF1fd 02-12-2019 fAR¥d 3 S T &1

SIS

3fgH Bl IR & T¥gd IHIET HrEMGT [eifd 03-10-2019
q ARG eI [Tl 02-12-2019 Fived fadd T &

& fAwg IR fAxf@Ed [@d S &g gFEe k9 10-
02-2020 @ U 8l IMYH [T A w g vy o
ST &1

10. The applicant, appearing in person, has reiterated

submissions mentioned in discharge application that his wife died
under natural circumstances. There are reports on record that she
died due to myocardial infarction and that there was no evidence
that she consumed poisonous substance given by him. Applicant-
in-person has referred a Report dated 25.10.2017 (Forensic
Science Laboratory, U.P.) and a Report dated 26.08.2019 of State
Medico Legal Cell, Lucknow). Both reports are subsequent to
filing of charge-sheet. He further submitted that no evidence was
collected in regard to offence of abatement of suicide and has
placed reliance on judgement passed by Supreme Court in the
cases of K.V. Prakash Babu Vs. State of Karnataka 2016 (12)
SCALE 280 and Wazir Chand Vs. State of Haryana AIR 1989
Supreme Court 378 and a judgement passed by High Court of
Madhya Pradesh at Indore in Misc. Criminal Case No. 10385 of
2021.

11. The aforesaid submissions are vehemently opposed by
learned A.G.A who has supported the impugned order, on basis
of material available, that there was more than a prima-facie case

against the applicant that he has committed an offence of



abatement of suicide, and that there was no legal error in order

whereby discharge application was rejected.

12. Learned counsel appearing on behalf of complainant
submitted that it was a case of murder and investigation was not
conducted fairly and has filed an Application U/S 482 No. 16035
of 2021, which is connected with present matter, in which he has
prayed that the charges be modified from Section 306 I.P.C. to
302 L.P.C, however, he fairly submitted that no such objection
was filed during the course of hearing of discharge application or
at the time of framing of charge as well as that in terms of
section 216 Cr.P.C., the charge could be altered anytime before

the judgement is passed, on basis of material available
13. Heard counsel for the parties and perused the record.

14. The applicant before this Court is husband of deceased
whose dead body was found from a room of his house, locked
from inside, in a sitting posture. According to postmortem report
death was caused about 1 to 2 days prior and cause of death
could not be ascertained, therefore, viscera was preserved and
according to the viscera report organo-cholor insecticide was

found.

15. There are subsequent reports in regard to Nitro BT Powder
Test, whether heart of deceased has suffered myocardial
infarction or not. The discharge application of the applicant was
rejected by a reasoned impugned order, as all arguments raised
before the Court were considered and rejected. The applicant-in-
person, has argued that cause of death was only due to
myocardial infarction, there was no evidence that victim has
taken any poisonous substance and presence of organo-choloro

insecticide would not be sufficient to presume that she has taken



insecticide before death. In case death was natural then no
offence of abatement of suicide was made out. In support of his
submissions he has placed reliance on some reports taken from

the websites as well as above referred judgements.

16. Presently the Court is considering the case only at the stage
of discharge application. Law in regard to consideration of
discharge application is being considered by the Supreme Court in
the case of Vishnu Kumar Shukla and another vs State of UP
2013 INSC 1026 and relevant part thereof is mentioned

hereinafter:-

«19. In Rumi Dhar v. State of West Bengal, (2009) 6 SCC 364, this
Court held that the Judge concerned with an application under Section
239, CrPC has to “... go into the details of the allegations made
against each of the accused persons so as to form an opinion as to
whether any case at all has been made out or not as a strong

suspicion in regard thereto shall subserve the requirements of law.”

20. In State of Tamil Nadu v. N Suresh Rajan, (2014) 11 SCC 709, it
was observed notwithstanding the difference in language of Sections
227 and 239, CrPC, the approach of the Court concerned is to be
common under both provisions. The principles holding the field under
Sections 227 and 228, CrPC are well-settled, courtesy, inter alia, State
of Bihar v. Ramesh Singh, (1977) 4 SCC 39; Union of India v. Prafulla
K Samal, (1979) 3 SCC 4; Stree Atyachar Virodhi Parishad v. Dilip N
Chordia, (1989) 1 SCC 715; Niranjan Singh Karam Singh Punjabi v.
Jitendra B Bijjaya, (1990) 4 SCC 76; Dilawar B Kurane v. State of
Maharashtra, (2002) 2 SCC 135; Chitresh K Chopra v. State
(Government of NCT of Delhi), (2009) 16 SCC 605; Amit Kapoor V.
Ramesh Chander, (2012) 9 SCC 460; Dinesh Tiwari v. State of Uttar
Pradesh, (2014) 13 SCC 137; Dipakbhai Jagdishchandra Patel v. State
of Gujarat, (2019) 16 SCC 547; and State (NCT of Delhi) v. Shiv
Charan Bansal, (2020) 2 SCC 290. We need only refer to some,
starting with Prafulla K Samal (supra), where, after considering
Ramesh Singh (supra), K P Raghavan v. M H Abbas, AIR 1967 SC 740
and Almohan Das v. State of West Bengal, (1969) 2 SCR 520, it was
laid down as under:

“10. Thus, on a consideration of the authorities mentioned
above, the following principles emerge:



(1) That the Judge while considering the question of framing the
charges under Section 227 of the Code has the undoubted power
to sift and weigh the evidence for the limited purpose of finding

out whether or not a prima facie case against the accused has
been made out.

(2) Where the materials placed before the Court disclose grave
suspicion against the accused which has not been properly
explained the Court will be fully justified in framing a charge
and proceeding with the trial.

(3) The test to determine a prima facie case would naturally
depend upon the facts of each case and it is difficult to lay
down a rule of universal application. By and large however if
two views are equally possible and the Judge is satisfied that
the evidence produced before him while giving rise to some
suspicion but not grave suspicion against the accused, he will be
fully within his right to discharge the accused.

(4) That in exercising his jurisdiction under Section 227 of the Code
the Judge which under the present Code is a senior and

experienced court cannot act merely as a Post Office or a
mouthpiece of the prosecution, but has to consider the broad
probabilities of the case, the total effect of the evidence and the
documents produced before the Court, any basic infirmities
appearing in the case and so on. This however does not mean
that the Judge should make a roving enquiry into the pros and
cons of the matter and weigh the evidence as if he was

conducting a trial.”

(emphasis supplied)

21. In Niranjan Singh Karam Singh Punjabi (supra), this Court was
alive to reality, stating that “.. it cannot be expected even at the
initial stage to accept all that the prosecution states as gospel truth
even if it is opposed to common sense or the broad probabilities of
the case.” If a view gives rise to suspicion, as opposed to grave
suspicion, the Court concerned is empowered to discharge the accused,
as pointed out in Sajjan Kumar v. Central Bureau of Investigation,
(2010) 9 SCC 368. The Court, in Dinesh Tiwari (supra) had reasoned
that if the Court concerned opines that there is ground to presume the
accused has committed an offence, it is competent to frame a charge
even if such offence is not mentioned in the Charge Sheet. As to what
is ‘strong suspicion’, reference to Dipakbhai Jagdishchandra Patel
(supra) is warranted, where it was explained that it is ‘.. the
suspicion which is premised on some material which commends itself
to the court as sufficient to entertain the prima facie view that the
accused has committed the offence.”

22. In a recent judgment viz. State of Gujarat v. Dilipsinh Kishorsinh
Rao, 2023 INSC 894, 2023 SCC OnLine SC 1294. this Court held:



7. It is trite law that application of judicial mind being
necessary to determine whether a case has been made out by the
prosecution for proceeding with trial and it would not be necessary

to dwell into the pros and cons of the matter by examining the
defence of the accused when an application for discharge is filed.
At that stage, the trial judge has to merely examine the evidence
placed by the prosecution in order to determine whether or not the
grounds are sufficient to proceed against the accused on basis of
charge sheet material. The nature of the evidence recorded or
collected by the investigating agency or the documents produced in
which prima facie it reveals that there are suspicious circumstances
against the accused, so as to frame a charge would suffice and
such material would be taken into account for the purposes of
framing the charge. If there is no sufficient ground for proceeding
against the accused necessarily, the accused would be discharged,
but if the court is of the opinion, after such consideration of the
material there are grounds for presuming that accused has

committed the offence which is triable, then necessarily charge has
to be framed.

8. At the time of framing of the charge and taking cognizance
the accused has no right to produce any material and call upon the
court to examine the same. No provision in the Code grants any
right to the accused to file any material or document at the stage
of framing of charge. The trial court has to apply its judicial mind
to the facts of the case as may be necessary to determine whether
a case has been made out by the prosecution for trial on the basis
of charge-sheet material only.

9. If the accused is able to demonstrate from the charge-sheet
material at the stage of framing the charge which might drastically
affect the very sustainability of the case, it is unfair to suggest that
such material should not be considered or ignored by the court at
that stage. The main intention of granting a chance to the accused
of making submissions as envisaged under Section 227 of the Cr.
P.C. is to assist the court to determine whether it is required to
proceed to conduct the trial. Nothing in the Code limits the ambit
of such hearing, to oral hearing and oral arguments only and

therefore, the trial court can consider the material produced by the
accused before the I.O.

10. It is settled principle of law that at the stage of considering

an application for discharge the court must proceed on an
assumption that the material which has been brought on record by
the prosecution is true and evaluate said material in order to
determine whether the facts emerging from the material taken on
its face value, disclose the existence of the ingredients necessary of
the offence alleged. ...

XXX



11. The defence of the accused is not to be looked into at the
stage when the accused seeks to be discharged. The expression
“the record of the case” used in Section 227 Cr. P.C. is to be

understood as the documents and articles, if any, produced by the
prosecution. The Code does not give any right to the accused to
produce any document at the stage of framing of the charge. The
submission of the accused is to be confined to the material

produced by the investigating agency.

12. The primary consideration at the stage of framing of charge
Is the test of existence of a prima-facie case, and at this stage, the

probative value of materials on record need not be gone into. This
Court by referring to its earlier decisions in the State of

Maharashtra v. Som Nath Thapa, (1996) 4 SCC 659 and the State
of MP v. Mohan Lal Soni, (2000) 6 SCC 338 has held the nature of

evaluation to be made by the court at the stage of framing of the
charge is to test the existence of prima-facie case. It is also held at
the stage of framing of charge, the court has to form a
presumptive opinion to the existence of factual ingredients
constituting the offence alleged and it is not expected to go deep
into probative value of the material on record and to check

whether the material on record would certainly lead to conviction
at the conclusion of trial.”

(emphasis supplied)”’
17. 1 have also perused the literature supplied by the applicant
in discharge application, which is part of present proceedings
also, that insecticides, if consumed in any manner, may be a
reason for myocardial infraction. A theory is put up by applicant
that presence of insecticide found in the viscera report could be
due to exposure of surrounding places, but at this stage such
argument could not be accepted since there is no material before
this Court that the deceased was exposed to any such places

where there was extensive use of insecticides.

18. According to the viscera report organo-chloro insecticide
was found in stomach, intestine, liver, kidney and spleen of
deceased which could be found if there was intake of such
pesticide. The report dated 25.10.2017 states that ‘No colour
change observed exclude MI (Myocardial Infarction)’. The

subsequent report dated 26.08.2019 is from State Medico Legal



Cell which is self contrary as well, as it has not perused above
report dated 25.10.2017. It also states that ‘No colour change
Heart attack is excluded by this pattern’, otherwise also it would
be subject of trial only. It would not be safe to rely solely on
these reports at the stage of Discharge as it would be contrary to
Vishnu Kumar Shukla (Supra). The applicant-in-person, is not able
to convince the Court that his wife died under natural
circumstances, due to myocardial infarction and not due to intake
of insecticides. Therefore, the Court is of the considered opinion

that death of wife of the applicant was not natural.

19. The next question for consideration is that whether
allegation of Section 306 I.P.C. is made out or not. In this regard
Court takes note of circumstances under which dead body was
found. The Court also takes note that on 17.4.2017, on
applicant’s directions, some medicine was handed over to his
wife. The Court also take note of the statements recorded during
investigation that it was a consistent case of complainant and his
family members that the applicant has illicit relationship with one
co-accused “Arti’. Since the applicant got married with deceased,
he extended demand of dowry and put deceased under such
circumstances that she was left with no other option but to

commit suicide.

20. At this stage the Court also takes note of judgements placed
by the applicant-in-person. So far as Section 306 IP.C. is
concerned, judgements are mainly after the stage of trial

whereas, in present case the trial has still not commenced.

21. At this stage it could not be denied that there was
proximity to positive action of the applicant. The Court also takes

note of judgements passed by the Supreme Court in Central



Bureau of Investigation vs Aryan Singh and others, 2023 SCC
Online SC 379 and Ram Prakash Chadha Vs. The State of U.P.
2024 INSC 522 in regard to invoking of inherent powers and
relevant paras of the same are reproduced respectively

hereinafter:-

Relevant paras of Central Bureau of Investigation Vs. Aryan Singh
(Supra):-

“10. From the impugned common judgment and order
passed by the High Court, it appears that the High Court
has dealt with the proceedings before it, as if, the High
Court was conducting a mini trial and/or the High Court
was considering the applications against the judgment and
order passed by the learned Trial Court on conclusion of
trial. As per the cardinal principle of law, at the stage of
discharge and/or quashing of the criminal proceedings,
while exercising the powers under Section 482 Cr. P.C.,
the Court is not required to conduct the mini trial. The
High Court in the common impugned judgment and order
has observed that the charges against the accused are not
proved. This is not the stage where the
prosecution/investigating agency is/are required to prove
the charges. The charges are required to be proved during
the trial on the basis of the evidence led by the
prosecution/investigating agency. Therefore, the High
Court has materially erred in going in detail in the
allegations and the material collected during the course of
the investigation against the accused, at this stage. At the
stage of discharge and/or while exercising the powers
under Section 482 Cr. P.C., the Court has a very limited
jurisdiction and is required to consider “whether any

sufficient material is available to proceed further against



the accused for which the accused is required to be tried

or not”’.

11. One another reason pointed by the High Court is that
the initiation of the criminal proceedings/proceedings is
malicious. At this stage, it is required to be noted that
the investigation was handed over to the CBI pursuant to
the directions issued by the High Court. That thereafter,
on conclusion of the investigation, the accused persons
have been chargesheeted. Therefore, the High Court has
erred in observing at this stage that the initiation of the
criminal proceedings/proceedings is malicious. Whether
the criminal proceedings was/were malicious or not, is
not required to be considered at this stage. The same is
required to be considered at the conclusion of the trial
In any case, at this stage, what is required to be
considered is a prima facie case and the material
collected during the course of the investigation, which

warranted the accused to be tried.”
Relevant paras of Ram Prakash Chadha (Supra):-

«19. In the light of the decisions referred supra, it is thus
obvious that it will be within the jurisdiction of the Court
concerned to sift and weigh the evidence for the limited
purpose of finding out whether or not a prima facie case
against the accused concerned has been made out. We are
of the considered view that a caution has to be sounded
for the reason that the chances of going beyond the
permissible jurisdiction under Section 227, Cr. P.C., and
entering into the scope of power under Section 232, Cr.
P.C., cannot be ruled out as such instances are aplenty.
In this context, it is relevant to refer to a decision of this

Court in Om Parkash Sharma v. CBI (2000) 5 SCC 679.

Taking note of the language of Section 227, Cr. P.C., is



in negative terminology and that the language in Section
232, Cr. P.C.,, is in the positive terminology and
considering this distinction between the two, this Court
held that it would not be open to the Court while
considering an application under Section 227, Cr. P.C., to
weigh the pros and cons of the evidence alleged
improbability and then proceed to discharge the accused
holding that the statements existing in the case therein
are unreliable. It is held that doing so would be
practically acting under Section 232, Cr. P.C., even
though the said stage has not reached. In short, though it
is permissible to sift and weigh the materials for the
limited purpose of finding out whether or not a prima
facie case is made out against the accused, on
appreciation of the admissibility and the evidentiary value
such materials brought on record by the prosecution is
impermissible as it would amount to denial of opportunity
to the prosecution to prove them appropriately at the
appropriate stage besides amounting to exercise of the
power coupled with obligation under Section 232, Cr.
P.C., available only after taking the evidence for the

prosecution and examining the accused.

20. Even after referring to the aforesaid decisions, we
think it absolutely appropriate to refer to a decision of
the Madhya Pradesh High Court in Kaushalya Devi v.
State of MP 2003 SCC OnLine MP 672. It was held in the
said case that if there is no legal evidence, then framing
of charge would be groundless and compelling the
accused to face the trial is contrary to the procedure
offending Article 21 of the Constitution of India. While
agreeing with the view, we make it clear that the

expression “‘legal evidence’ has to be construed only as



evidence disclosing prima facie case, ‘the record of the

case and the documents submitted therewith’.

21. The stage of Section 227, Cr. P.C., is equally crucial
and determinative to both the prosecution and the
accused, we will dilate the issue further. In this context,
certain other aspects also require consideration. It cannot
be said that Section 227, Cr. P.C., is couched in negative
terminology without a purpose. Charge sheet is a
misnomer for the final report filed under Section 173 (2),
Cr. P.C., which is not a negative report and one that
carries an accusation against the accused concerned of

having committed the offence (s) mentioned therein.

22, In cases, where it appears that the said offence(s) is
one triable exclusively by the Court of Session, the
Magistrate shall have to commit the case to the Court of
Session concerned following the prescribed procedures
under Cr. P.C. In such cases, though it carries an
accusation as aforementioned still legislature thought it
appropriate to provide an inviolable right as a precious
safeguard for the accused, a pre-battle protection under
Section 227, Cr. P.C. Though, this provision is couched in
negative it obligated the court concerned to unfailingly
consider the record of the case and document submitted
therewith and also to hear the submissions of the accused
and the prosecution in that behalf to arrive at a
conclusion as to whether or not sufficient ground for
proceeding against the accused is available thereunder.
Certainly, if the answer of such consideration is in the
negative, the court is bound to discharge the accused and
to record reasons therefor. The corollary is that the
question of framing the charge would arise only in a case

where the court upon such exercise satisfies itself about



the prima facie case revealing from <“the record of the
case and the documents submitted therewith”’ against the

accused concerned. In short, it can be said in that view

of the matter that the intention embedded is to ensure

that an accused will be made to stand the ordeal of trial

only if ‘the record of the case and the documents
submitted therewith’ discloses ground for proceeding
against him. When that be so, in a case where an
application is filed for discharge under Section 227, Cr.
P.C., it is an irrecusable duty and obligation of the Court
to apply its mind and answer to it regarding the existence
of or otherwise, of ground for proceeding against the
accused, by confining such consideration based only on
the record of the case and the documents submitted
therewith and after hearing the submissions of the
accused and the prosecution in that behalf. To wit, such
conclusion on existence or otherwise of ground to proceed
against the accused concerned should not be and could
not be based on mere suppositions or suspicions or

conjectures, especially not founded upon material

available before the Court. We are not oblivious of the

fact that normally, the Court is to record his reasons only
for discharging an accused at the stage of Section 227,

Cr. P.C. However, when an application for discharge is
filed under Section 227, Cr. P.C., the Court concerned is

bound to disclose the reason(s), though, not in detail, for
finding sufficient ground for rejecting the application or
in other words, for finding prima facie case, as it will
enable the superior Court to examine the challenge
against the order of rejection.”

22. In the aforesaid circumstances, the Court is of considered

opinion that at this stage it could not be held that wife of



applicant died in natural circumstances, rather, on basis of
material available, there is more than a prima-facie case against
the applicant that deceased died under unnatural circumstances,
due to intake of a poisonous substance. For sake of argument, if
it is accepted that cause of death was due to Myocardial
Infarction, still on basis of research reports available on record, it
could not be ruled out that immediate cause of it was intake of

poisonous substance found in different parts of dead body.

23. The circumstances under which her dead body was found as
well as conduct of the applicant, just in the proximity of the
occurrence, that he left for other station and returned back after
two days as well as evidence collected during investigation, there
are more than prima-facie evidences against the applicant as
referred in Central Bureau of Investigation Vs. Aryan singh and
others (Supra). At this stage following observation of Vishnu
Kumar Shukla (Supra) being relevant are repeated that “at the
stage of framing of charge, the court has to form a presumptive

opinion to the existence of factual ingredients constituting the offence
alleged and it is not expected to go deep into probative value of the

material on record and to check whether the material on record would

certainly lead to conviction at the conclusion of trial.”

24. In the aforesaid circumstances I do not find that the Trial
Court has committed any error in rejecting the discharge
application. The reasons assigned are sustainable legally.

Accordingly, Application U/S 482 No. 6045 of 2020 is rejected.

25. The application U/S 482 No. 8645 of 2021 is being filed by
the applicant challenging framing of charge which is only a
consequential order, since the Court has already rejected the
challenge to rejection of discharge application, therefore, the

present Application U/S 482 No. 8645 of 2021 is also rejected.



26. So far as Application U/S 482 No. 16035 of 2021 is
concerned, it is being filed by complainant to alter charge from
Section 306 I.P.C to Sections 302 and 328 I.P.C., however as
already referred above, no objection was raised by the
complainant at the stage of framing of charge or earlier during
the discharge application, therefore, at this stage the prayer
cannot be considered, however, in terms of Section 216 Cr.P.C.,
learned Trial Court would be at liberty to alter the charge on
basis of material available on records. The Application U/S 482
No. 16035 of 2021 is accordingly disposed of.

Order Date :- 11.09.2024.
Saurabh
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High Court of Judicature at Allahabad



		2024-09-11T17:03:57+0530
	High Court of Judicature at Allahabad




