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Case :- APPLICATION U/S 482 No. - 4769 of 2024
Applicant :- Priyanka Gupta And Another

Opposite Party :- State of U.P. and Another

Counsel for Applicant :- Abhishek Kumar Saroj,Arvind
Kumar,Siddharth,Syed Shahnawaz Shah

Counsel for Opposite Party :- G.A.,Vijit Saxena

Hon'ble Saurabh Shyam Shamshery.J.

1. Heard Mr. Siddharth, learned counsel for the applicants, Mr. Vijit
Saxena, learned counsel for opposite party No.2 and Mr. Rakesh Kumar

Mishra, learned AGA for the State.

2. Instant application under Section 482 Cr.P.C. has been preferred by
applicants with a prayer to quash the Summoning order dated 01.07.2023
passed in complaint case No. 215 of 2020 (Smt. Shweta Gupta Vs. Rahul
Gupta and others) under Sections 420, 406, 120-B I.P.C., Police Station-
Railway Road, District- Meerut and also to set aside order dated
16.01.2024 passed by Additional Sessions Judge/Special Judge, (Anti
Corruption Act), Meerut in Criminal Revision No. 504 of 2023.

3. In the present case, applicant No.2 is husband of the complainant

whereas applicant No.1 is sister of applicant No.2.

4. Earlier, the complainant has lodged an FIR dated 22.06.2019 against
the applicants, their father and mother for offence under Section 498-A,
323, 504, 506 and 406 I.P.C. and Section 3/4 Dowry Prohibition Act,
wherein after investigation, a charge-sheet was filed on 12.07.2019

against all named accused persons except, the applicant No.1 herein.



5. The complainant thereafter filed an application under Section 156(3)
Cr.P.C. against present applicants and their father and mother on
15.11.2019 that they have committed an offence under Section 420, 467,
468,471, 504, 506 and 120-B 1.P.C.

6. It was alleged that they hatched a conspiracy, wherein the applicant
No.l committed cheating and thereby withdrew money from the bank
account of the complainant from the bank, where applicant No.l was
working as a Manager in a different branch at Bijnor. In all, Rs. 1,18,000/-
was withdrawn out of which Rs. 70,000/- was transferred to the bank
account of the applicant No.l at Saboon Godown, Branch at Meerut. It
was also alleged that applicant No.2 (husband of complainant) has linked
his bank account with his email and phone number so that she may not get
alert messages. She came to know about cheating when she checked

account details on 17.02.2019.

7. The said application was considered as a complaint and statement of
the complainant and witnesses were recorded under Section 200 and 202
Cr.P.C. For reference, statement of complainant recorded under Section

200 Cr.P.C. on 13.09.2021 is reproduced hereinafter:-

‘T =TT 9RT 200 FfodRoGto:f faAtew 13. 09. 2021

TR AW T e 31g 35 9Y G £ SAY HER e FaRR s Aueg
ARIGTR UL A D<Al § b - -

o o} R 2015 # gl T b W1 g3 ot A% YRS BAgedlep
AT MM 3R6 § 2 31 3 IgRIeT arell & Wi darees faTs el ¥aT & o
gofg & # faies 6. 01. 2019 3 39 dieR GRIGTR H I8 W& §_ART U &l
T ot odE 0 ST e IRE f7en 376 & & RO AR robt U w11 § @ran |0
35012436998 g 39 Wi § B HodiR §- At NSt A € R ufy Pt oot B
SOl B 39 W & &9 & &l SR 78! & gt 17. 02. 2019 &Y o9 87
o] W A1 &t b T Nahaaril 99 g8t ual e b 85t 7w e
T S T o odTgo0 ISR IMRET § A9SR P Ue IR HRRY & S2I U 95
AN & YT (S TS PHRP Tgel AR Boll BRSO JIR DR IPb I Hoit
faaget B *R IR S 918 Hotl Agd B 17. 05. 2016 @1 20000 FH
03. 06. 2016 ! 50000 wTY A4 WK H TRABR PR ford SXTh 3T
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12. 11. 2016 1 & 24000 TR AR 02. 12. 2016 P 24000 TR i Thg
fSepret ford 39 IR 37 ¥ & it IeliF shfee HeR Aeas foto et ¥ i
PR I o RTIehT BFT BISel TR Helie & S1d 84 ER & STTepx 39eht Rreprad &
o g8t IR TG ST B el Tets] Bl AR ST H AR Bt &bt & A9
P! RIBRIT d § AT Yofd A el A3 # ¢a 04. 11. 2019 THog=odto
AR # RIepTad 1S W IS B! T g3 _3¥ I¥e M T J Pl 1 99 18
TR S STl 9 et ™ [

(emphasis supplied)
8. The Learned Magistrate has summoned a police report under Section

202(1) Cr.P.C. and after considering statements as well as a hand writing
expert's report also, summoned the applicants under Section 420, 406 and
120-B I.P.C. by the impugned summoning order dated 01.07.2023. For

reference, same is reproduced hereinafter in its entirety:-

“01. 07. 2023

gt 99 gdt | et A S =g e g | aRarfed &
g siftraa 3 Joret & AR gd # g N gH 2 |

e § T 39 R 2 b uRaret &l daiees farg e+ &
TRRTS aTell & et Y&l & a2 W | 06. 01. 2019 3 &0 GeR
RIGTR & I8 W& 8 | W2 1 o Wil HRe ¥ dcp et <Tg
e, f7ell 7S | 21 RIepT Thrave Fo- 35012436998 2 Sad @i #
qIefT b wUA ST S | JIef A STUF WK Bt Ieehe FiherdTs At i
I I gaN fop gref+it &t T fSrept o Sl R wT dep @
foSFR # At BRelt & 7 S1U WIS RIgA IR, ANH A T o
INIEAR faRier 334/ 2 €t F5elier AGT e ARG 1 d8% & 3
PHHANIA &b 1Y TSI YABR Hoil BITST IR PR J1ei=t & epraeve
J ol [Iggad BH ¥R TRb Botl gxdleR ax fadid 17. 05. 2016 &1
GrT Wo -0034240905479 # i 20,000/ w9, fAi®
03. 06. 2016 @1 50,000/ TN &R HU TRIBR R o3l el fiich
18. 11. 2016 &1 24,000/ - w93 7 fa=tew 02. 12. 2016 ®! 24,000/ -
Ho JIf &b Holl EXIeR SRR fAgSEad BH J Ahe fbre ford T |
STafh Sad It fe=Tiep @t wiei=it SATIN CREDITCARE NETWORK
LTD. DELHI # & &R <& oft it gRT SIRY G107 95 S99 91T 0
b Y G 8 | 59w A g qin, e I, $g qwn g
RIGIGAR 3 I Hotare 1 faxie fran @ I arlt = gref+t &1 54
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AR @ gt & Ter wieit § we S Ik g gfer H g9R Raelw
RTeprad a5t A o1 @ TR A 91 Y ARAT S | S <A g7 Fieie o it
FRIER BR Foll BISIR JIR PR Tl & @/l 4 1,18,000/ o
grEeSt g gefraeh @ et ford 8 | 12+ 7 Sa ge1 &t ga o
YeAd Irs f7em )6 @1 famis 30. 10. 2019 31 § foeeg e &6t Raie
g9l T8I 1 TR | MR A I TR § U WA 9 i 4. 11, 2019
P 7. U9, @, 7RIGY "Re ®! a1 T faeg o<1 Akt gferst = grefh
%t RIS g1 =781 @ |

gRarg & JHA # gRareT 1 aR1 200 FoJodio & =TI T
BT IGM GG BT & TA gRT 202 ToFoHo &b I et
dlog<go- 01 £ fher = g dlo To- 2 o WU # A FAR T &
T GG BRI T & | SAN e & Y H gief1 o3 aRes gior
1eflern, ST NG, HF GRT SIRT BN JAI0T 03, deh TCeHe @t IR
31GE PTG P RIS B T & | =TT GRTAM § 202 (1) Eo¥oio
& ST IIINUT M 1T | T ey A o RAie famifeea
25. 06. 2022 7 gfer Rare famifesa 29. 09. 2022 w=el W AN
g | a1e P! PRl b SR IRET gRI B¥cderd fdwsr 02. 12. 2020
@t RAE § g=Araeh o SRaet @it =it & |

1 T YAGer Pl faciich 53T | ATael & JAqeiih] I T 8
for oRare=t =1 o1om uRae o= # wed fra1 & fs a8 06. 01. 2019 ¥
T fER RIGTR H 8 & 8 | ISP U TR IS S A A1g
e, el #%e § o | T @ Ho- 35012436998 & | N+t 3 o9
T W FSTAUE {eeherars ol S ST g3t fob et 7= et et it
TR T dp A ISR # &M el &, 7 319 W18 gl <1, AK
HA T[T T IR IASTHAR A e & 3 FHATRAT b 12T TSI DB
gt & Goff ek W oAl 17.05.2016 @1 o -
0034240905479 & 3fe= 20,000/ w93, feAiw 03. 06. 2016 !
50,000/ T=TN E9TR AU ST R ford den fe=ies 18. 11. 2016 oI
24,000/ - w9 g faies 02. 12. 2018 @1 24,000/ - Fud Frefit &
Holl EEIER SR faagae BH I dhe Hwid ford e Sad
fe=ies @ greiFit SATIN CREDITCARE NETWORK LTD. DELHI
& Pl o & &t | ST g1eie A It wotfars 1 ARy fauefer  fora o
SRH N B T F IRA H e § R Fal o A T gfor |
g9R Raels Rreprad &t o geY g R A 919 Y 7Ra1 Y | S T B
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TH g1ef+t §RT 31U S 200 FoGoo & =TI T eh fogago-
01 3 dtossgo- 02 GRT M 202 FoJodo 3 TR Ht fhar T 8 |
<% Rgefer 19 3 gR1 W % @R & 1,18,000/ - ST ol EecER
PR GRS T e W e fold U 8 | g3eel iR A d6 Teeie
 *ft g8 SRiT & & o 3 Ngerr T & @ § W 8 | el )
gRard gRT IIReA &xcierd fadist @t RuIC faAifda 02- 12- 2022 &
SR 4t gRaTfe P FTeR] ) SR ATl &b R BT I T 2 |
gRaT=Tt & gRT 3T TTY Bt o TH AATUT REAT ST IR 202
J Wt B 8 | T SRR fiept e g1 aRanfe it evaer 3@ 9t
fAegrel BiH I 91 @ran 9IRe & 1 FepTer I gon gRarfesi @t
R Gioreh ¥ U1 IR b T qon I8 e Wt foben T 2 b dt
fRMANR 391 T gRe & Aivie it § fAesgia B I @ UR% &
EXA1ER & IURT= At I9P et J U= FHehTet= g S 94T 8 | =i
fageft fep! e & gR1 AR & gd IR Excer R b Tl
AT foyepTe TR & Fon FRTast = uRanfeit & ufey &Y oft ariifeh SxyehT
3- A1 g Y TR IR & dp J g1 31k oft | SR 924 v aRRf
DI ST I 8N fAueh fgeh! w1 g g Tl Pl 99 & 3faa
¥R 420, 406, 120 &t Wogo ol qold PR &g MR T & | fJueft

A TR 9 IISTHAR I Pl T B 8] IR T el & [
(emphasis supplied)

9. The aforesaid order was challenged at instance of the applicant by way
of filing a Revision Petition, however, it got dismissed by another
impugned order dated 16.01.2024. For reference, relevant part thereof is

also reproduced hereinafter:-

“Q UFaelt & TAH | I8 T BIl & fob RGBT 1 3R | 78
WWW%WW 204 ToYoHo H UIRT fhd TR Torel
3 & faIeg Ivga ! TR & | 39 ey N I8 Seore- & b aRarg &
MR R GRerd Tl § g & gRT SURTE T AT fordl ST o a8
uRaret @t e GRT 200 goFovio ¥ 3ifehe el gY Tl &t el R
Jer IRT 202 FoGodo K i GRaATS o AMERT @t ST = A1 Ifers &
SRT Ao 1 FRR ST 1 J1ae= 8 | IRl Al H fIgE AafRge & gRT
gRarst &1 &RT 200 goFoHo T 991 ifha fpar T & der sfery |
RT 202 FoFodo § T ft TRt & | gford 1 +ft &1 202 (1) FooHo
frrerT 6t TR 2 | oRard & gR1 e fRege B WR e gaeR &
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S g¥erd e / awte R aRare & aifee ot =it 8 | gl &
gR1 ! TR e ¥ 9% & yeep & R I8 FPR B T & b

fege B J B Foem R $had YRS B & B 3 SR |
N JhR g alee & gR1 uRdre & qedi #i gy g1 gfe 89 R
PATE! A S I qIel Ul 81 94T e IR fopdn T 8 | T
204 gogodio ¥ +ft T& yraer foban 7 & fob g AR dordt srew
& TR I HRIATEL AT FHAT UIT 8 o TR 1T iR - Fahd! & |
TR YT MQY & Y2 giedl SIS fAfdes Ffe 81 uRatfer =&t &t
gl

10. ARG & gRT PRI & 530 U 3 I8 3MuR forn T 8 &5
gRaTS & gRT g ¢RI MERT & T 2, dF & g1 1 T S §
oRar & exaER fRege B R 891 I- R 8, gfon & o & BIS,
e S BT et Ui TR &, RO R A Y e & S i @
Rl 1 01 fa<er & on 92 uRarst g FrREw | 01 % 7e fAarg
Tgd N I & & | PRI & gR1 39 dee & yusf ¥ geel R
IRad fFA T B | TR & gR1 o T 31erRY denn giRedt fRd
T gUA P T2 GRReT ! e &bt vy avg & Ri=reh deier & gfoRen &t
TR R & R a1 S e & | Tordt anew a1 FRF # S ddy §
" R # IRE AR 6 a1 ST Gehd 8 | Alo Iy ~IRTed P
SR 319 ol A I 99 S T (2015) 3 @ . . 424§
ft SRR JPR o1 T o o TR & o gfoRen @it e qen gikRe &
Tepl b efe § T M & TR TR TR T fhar SR | T Rig
IR. TTHR M BIAHEYE RHAYE 9ed U. 36, 3R, 2013 4. /.
1590 ¥ I8 A9 e o T 2 {6 = & ¥R R uRarg &b qeai &
FIT Pl GRI&T0T T&l ol SRR | 99 YR URamd! ahl 3R STURTe
XIS ford ST & el & gRgd ot TR v o o SR W & fage
ARG & GRT USRI 3N IR h_eb 9+ Hfed ernferesiRar &1 Jat
JRT {351 T 2 | Sl GARTG STe¥ N @his Rt Ffe ar s
TE 2 | 399 BRUT I9Y E¥de B S &t Sagehd T8 § |

11, 37: SIRIT fATANYT & MYR W YT SM0SH FRFL FRed B
ST oI 94T 319l I fohdl ST A 8 [

(emphasis supplied)
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10. The court has initially tried to mediate since complainant and
applicant No.2 are wife and husband, but parties failed to arrive at any

mutual agreement.

11. Mr. Siddharth, learned counsel for the applicants submitted that bank
has conducted an internal inquiry on basis of a complaint filed by the
complainant and by a reasoned report, all allegations were found false and
no such offence was found to be committed by the applicant No.1 or
applicant No.2. Learned counsel has referred contents of it as well as a
Handwriting Expert’s Report that signature on withdrawal form was of the
complainant. It was also argued that on same set of facts, offence under

Section 420 and 406 I.P.C. could not be simultaneously make out.

12. The above submissions are vehemently opposed by Mr. Vijit Saxena,
learned counsel for opposite party No.2. He has submitted that learned
Magistrate has conducted an inquiry himself on basis of the statements
recorded under Section 200 and 202 Cr.P.C. as well as he also took note of
the police report dated 29.09.2022 summoned under Section 202(1)
Cr.P.C. as well as a report of the Hand Writing Expert, dated 02.12.2022
that signature on withdrawal forms were not of the complainant i.e.
account holder. The learned Magistrate also took note of statement of
Manager of the Bank as mentioned in the police report under Section
202(1) Cr.P.C. that on basis of a withdrawal form, money could be given
to account holder only. Though, he fairly submitted that in given set of
circumstances, offence under Section 420 and 406 I.P.C. may not go
simultaneously, however, in this regard he has submitted that allegation
for cheating and conspiracy are prima facie made out against the
applicants. Offence under Section 406 I.P.C. could be made out against

employees of Bank, but they were not summoned.

13. This Court is of considered opinion that on same set of facts, offence
under Section 420 and 406 1.P.C. may not be simultaneously make out and

in this regard relevant paragraphs of a recent judgment delivered by
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Supreme Court on 23.08.2024 in the case of Delhi Race Club (1940) Ltd.
& Ors. Vs. State of Uttar Pradesh & Anr. in CRIMINAL APPEAL NO.
3114 OF 2024 being relevant are reproduced hereinafter:-

“41. Before we close this matter, we would like to say something as
regards the casual approach of the courts below in cases like the
one at hand. The Indian Penal Code (IPC) was the official
Criminal Code in the Republic of India inherited from the British
India after independence. The IPC came into force in the sub-
continent during the British rule in 1862. The IPC remained in
force for almost a period of 162 years until it was repealed and
replaced by the Bharatiya Nyaya Sanhita (“BNS”) in December
2023 which came into effect on 1 st July 2024. It is indeed very sad
to note that even after these many years, the courts have not been
able to understand the fine distinction between criminal breach of
trust and cheating.

42. When dealing with a private complaint, the law enjoins upon
the magistrate a duty to meticulously examine the contents of the
complaint so _as to determine whether the offence of cheating or
criminal breach of trust as the case may be is made out from the
averments made in the complaint. The magistrate must carefully
apply its mind to ascertain whether the allegations, as stated,
genuinely constitute these specific offences. In contrast, when a
case arises from a FIR, this responsibility is of the police — to
thoroughly ascertain whether the allegations levelled by the
informant indeed falls under the category of cheating or criminal
breach of trust. Unfortunately, it has become a common practice
for the police officers to routinely and mechanically proceed to
register an FIR for both the offences i.e. criminal breach of trust
and cheating on a mere allegation of some dishonesty or fraud,
without any proper application of mind.”

(emphasis supplied)
14. The Court, in the aforesaid circumstances could remit the case to the
learned Trial Court to decide afresh, however, considering statement of
opposite party No.2 under Section 200 Cr.P.C., the Court proceeds to
consider whether in given set of circumstances, on basis of material

available, there are sufficient material to proceed against the applicants

for offence under Section 420 or 406 read with 120-B [.P.C.

15. In above circumstances, it 1s not much under dispute that allegation
under Section 406 1.P.C. (criminal breach of trust) could not be made out,
since ingredients thereof are absent. There was neither any 'entrustment'

nor allegation of 'dishonest misappropriation' in violation of any 'direction
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of law' or 'any legal contract'. (see Deepak Gaba vs State Of Uttar
Pradesh and Anr. reported in 2023 (3) SCC 423)

16. It is well settled that outcome of an internal inquiry would not bar
criminal proceedings on same allegations since nature of proof is different
in both the proceedings. In departmental proceedings, it would be
preponderance of probability whereas in criminal cases it would be to
prove beyond reasonable doubt. The Hand Writing Expert’s report relied
during said inquiry could not be considered at this stage as the same
would be a proposed defence (see Samar Bahadur Singh Vs. State of
U.P. and Ors. : (2011) 9 SCC 94). Otherwise also, under Section 200
Cr.P.C., the Magistrate has to conduct an inquiry himself on basis of
statements made on oath as well as considering other materials. In the
present case, the complainant has come up with a case that applicants
have hatched a conspiracy and to execute it, applicant No.l has
committed cheating and by forging signature of the complainant on a
withdrawal form to withdraw money from bank account of the
complainant to transfer the same to her account. In this regard, statement
of the Bank Manager recorded during police inquiry under Section 202(1)
Cr.P.C. would be relevant and for reference, same is reproduced

hereinafter:-

‘T G JeEIeh 9T faRagR IS ISR SiHug ek - &t Faid
FAR Tis g7 &t YW s o FaRt @ 92 FdH TR wHo Sto o
HTeAT AT RIfde TS SUS qRIGeTE Sl e B fop & 317 2021 ]
T Ye21eh o U8 IR 991 YA R ¥C dop JA W fhvaqR TS
Rret fasmiR # S € _fOiept = dTel Al A faies 18. 11. 2016 @
2.12. 2016 &I [ArgEd B N R @ d& 35012436998 @t
T SR AT T & glleR & QA a9k 9§ 24000/ - 24000/ -
To et T B Ton smeRd ot TR o Rif gt wran § A9 S

yeereh fOgent e o & TR off Rgeh ar9eR IR axdleR a9 & A 99
89 3Tep! dep b Repre g ST FHT b dp HHAREY I ATTH HRATS & a9
TE U1 I & TN & 3! 5 T J S gt SUtee] BRI E |
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g4- R 9 GRT f[AUSad BH IR EXIER STHhR fh 317 fdd Bl
ST LRI MERT &t S Aehed £ |

IIR- T8 dp &b A &b SR U1 el fhan O ebal & TR ARFeh
A T STt Ffb Wep1 e St Pl fFepe Jefdd & T Trend R I gRI
A9 ¢ @ PRSP gecEr B T & qon Qe T d6 # Al @
ST PSR GRT I T8 ¢RI & TR T8 I8 W e 39 A 91
g 3 & T R Aea=<t F gug & R o | 9 U IR &
TP S FRI HRA dTel i &<t off |7

17. The above statement is sufficient that applicant No.l has withdrawn

money from bank account of the complainant by misusing her position of
Deputy Manager of the Bank. It would also be relevant to refer here the
Handwriting Expert report submitted by the complainant before the
Magistrate wherein it was opined that signature of the complainant on the

withdrawal form were forged.

18. In the aforesaid circumstances there are sufficient evidence and
grounds that an offence under Section 420 I.P.C. is prima facie made out
against the applicant. So far as, allegation of conspiracy is concerned, it is
on record that bank account of the complainant was linked with phone and
email of the applicant No.2 i.e. husband of the complainant, therefore,
alert messages were received by applicant No.2, however, with a
dishonest intention and under a conspiracy, same were not communicated
to his wife, therefore, at this stage, prima facie offence under Section 420

read with 120-B I.P.C. is also made out.

19. In the aforesaid circumstances, the Court is of a considered opinion
that the learned Magistrate has not committed any manifest error in
summoning the applicants under Section 420 and 120-B L[.P.C. The
learned Magistrate has assigned requisite reasons that there are sufficient
grounds to proceed under Sections 204 Cr.P.C. (See Lallan Kumar Singh
and Ors. Vs. State of Maharashtra reported in (2022) SCC Online SC
1383).
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20. As observed above, since there is no allegation in regard to Section
406 L.P.C. against the applicants, therefore, summoning order dated
01.07.2023 1s interfered to extent of summoning the applicants under
Section 406 1.P.C., however, so far as summoning order to summon under
Sections 420 and 120B I.P.C. is concerned, it remained uninterfered and

the impugned order is modified to that extent only.
21. In view of the above, instant application is disposed of.

22. Registrar (Compliance) to take steps.
Order Date :- 11.09.2024

Karan
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Digitally signed by :-
KUMAR KARAN RAO
High Court of Judicature at Allahabad
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