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Hon'ble Saurabh Shyam Shamshery,J.

1. Heard Sri Rajiv Lochan Shukla, learned counsel for
applicants, Sri Vimal Kumar Pandey, learned counsel for
opposite party No.2 and Sri Rakesh Kumar Mishra, learned
A.G.A. for State.

2.  Applicant No.1 got married with Manju Tiwari (daughter
of the complainant) in 2014, whereas other applicants are
relatives of applicant No.1. It is the case of applicants that on
23.09.2016 at about 9.00 p.m., Smt. Manju Tiwari ran away
from their house and despite searched for days, she was not
located. Applicants have lodged missing report as well as

publications were made in newspaper also.

3. The complainant side was also making efforts along with
applicants side to search her but all attempts were failed. In

the aforesaid circumstances, complainant after about six weeks
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filed an application under Section 156 (3) Cr.P.C. on
11.01.2017, alleging that his daughter (wife of applicant No.1)
died under otherwise than normal circumstances and her dead
body was concealed by applicants. On order of learned
Magistrate, an FIR was lodged on 25.11.2016 against applicants
(Case Crime No0.1203 of 2017) under Sections 498-A, 304-B,
201 I.P.C. and 3% of D.P. Act, Police Station- Kotwali

Padrauna, District- Kushinagar.

4. The Investigating Officer recorded statements of witnesses
and made attempts to locate victim either alive or dead but
she was not found alive nor her dead body was recovered.
Investigation was not proper, therefore, a writ petition was
filed before this Court by the complainant for referring
investigation to CBI. The writ petition was remained pending

and orders were passed against Police Officers.

5. Initially, a charge-sheet No.31 of 2017 was filed only
under Section 498-A I.P.C. and % of D.P. Act. The learned
Chief Judicial Magistrate, Kushinagar at Padrauna, by order
dated 02.11.2017, returned the charge-sheet with direction to
conduct investigation properly. Relevant part of order is

mentioned hereinafter :-

«GT] TAT GAIGcA] PT T=Ieh G 1bT)

YlelT GRT ¥ T93] & 31aciledT | T2+ 8T ¥ &, & 33 gIeT
o el $I favga ora 12 &84T J1F @rAgid @vd g2 SR U
IR H AT @R 1T T &1 TET I8 SeragTid &, 1 e &IRT
eRT- 498A, 304B, 201 YloGoHo J &RI- 3/4 Slodlo Yo & &
FeGHT Gofighd BRIAT T <71 31dGar §IRT 379 HTeHT U7 3=l €IeT-
156(3) oJoTo H TR [T TR—IT T, 1 S5 & I SHabhl cigehl
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Pl 8T BY ITDI 9T TIT PN & Tfl 81 §7 TEIe F [3dgd FINT
9P TUT 3 [H@cad G 8al & C.D.R FRocarll 7=, ov=g
fadas GRT FTG FIT [T [Aeperr T8 379+ & SR 4 Safad T8
1327 &, e udl Jrgetl & TFe 7 quxl 7 aelT Ty T arn
g T & TF¢ H SN ST T RGO ST-URT @ folel] & BT
T 7| gR=g I8 et wgiad ey ¥ ST fadaes GINT I8 SIRIT 9
TR & THE HEGT N [T T &1 7o ST 799 3991 3iquf &1
ST gofia gt 81 31T 39 A9 & Grel f[Adad B T SRV arTd
T & Tt &, 1 a8 & dedl B ST Ed §9 [uerarged
fadamT Trgrfae v 3R 9T #e/”

6. It appears that Investigating Officer has submitted other
charge-sheet also. Learned Magistrate has decided another
protest petition by order dated 17.07.2018, whereby said
charge-sheet was also returned for further investigation.

Relevant part of it is reproduced hereinafter :-

g TIT GAIGeA] PT T=Ieh GRAITT 1T/

Yol §IRT 57¥gT 797l & 3aciiand & Je/d SEaT W4T &, & [daad grT
o] degl @l fawga od @2 891 91 @rEgld aed g2 SIRIT 9
T 5 HIST BN 1397 T 81 J8T I8 SeragHT &, 13 37ded g7
¢NT- 498A, 304B, 201 YloZodo g &NI-3/4 SloTlo Uae & dsd
BT Gofighd BRI T 71 3Tded FRT 319 HrefAT 07 =i &7
156 (3) Goyodo T 3TTER 11T T T, &b qovT & i Swabhl s
P E-T Y IFH! 9 TAT X & Il &1 §H T F fadad G
IGP TIT =T [Hepea— T8l & BiHl 1 C.D.R. [Hperarit T,
gvg 1399% GRT I FT (TS5 [Adberl T8 3797 T SRV F felfeda
T&l 157 &, T Fudl Tt & T 4 guNl 7 aer T g
Tl q Jag & Fr=e H TRI ST g GYelT -9 & [9erl &
YT TIT 71 GR=g 44T e wgfad sy oY 37 [ddad gRT I8
SIRIT G ~IRITTT & FH& Tega N 147 T &1 77 T8I 49 fadam
31quf 1 ST Tl 8 &1 37: §9 A< & W 1399% Pl T SRR
a4 &1 Il &, 15 a8 Tl 7ol Bl ST v@d g [yeargdan
317 13z TEaIfed 7 Raic Uied @/ ”

3of12



7. Meanwhile, applicants’ attempt to quash FIR was failed,
whereas attempts of complainants for fair and further

investigation remained successful.

8.  The writ petition filed by the complainant got disposed of
by order dated 24.02.2020. Relevant part of it is reproduced

hereinafter :-

“« 6. Today, an affidavit has been filed by Investigating Officer
(hereinafter referred to as '1.0O.") stating therein that charge-
sheet has been submitted by 1O before Chief Judicial
Magistrate, Kushi Nagar whereupon, Magistrate has taken
cogniaznce and issued summons on 18.2.2020 to accused.

7. Learned counsel for accused respondent-5 submits that
superficial investigation has been conducted and without
collecting any credible evidence, charge-sheet has been
submitted. If petitioner has any grievance regarding submission
of charge-sheet, same can be raised before the Magistrate
concerned at the time of framing of charge or by challenging
order taking cognizance before Revisional Court.

8. Since charge-sheet has already been submitted and
Magistrate has taken cognizance in the matter, no further cause
of action survives in present writ petition. Writ petition is,
accordingly, dismissed as infructuous. Personal appearance of
Mr. Vinod Kumar Mishra, Superintendent of Police, Kushi
Nagar and Mr. Netesh Pratap Singh Deputy Superintendent of
Police (Circle Officer, Tamkuhiraj), District Kushi Nagar is
dispensed with. »

9. In the aforesaid circumstances, finally a charge-sheet was
filed on 12.02.2020 i.e. after about 3 years on which
cognizance was taken and applicants were summoned by order

dated 05.03.2020.
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10.  The said charge-sheet, cognizance and summoning order
were challenged by way of present application. Initially, this
Court has granted an interim order on 21.09.2020, which was
extended on subsequent dates also, however, on 28.03.2022 it
was discharged. In the aforesaid circumstances, applicants have
filed respective discharge applications before learned Trial

Court, which are still pending.

11. Sri Rajiv Lochan Shukla, learned counsel for applicants
has submitted that offence under Section 304-B I.P.C. could not
be made out, since there is no material or evidence that wife
of the applicant No.1 has died under otherwise than normal
circumstances since there is no evidence that she has died as
well as if she already died, still there is no evidence about
manner of her death. Her dead body was not recovered.
Learned counsel also submitted that complainant’s side along
with applicants side was taking various efforts to locate wife of
applicant No.1 and they have not raised any suspicion for

about more than one and a half month.

12. Learned counsel also referred litigation filed before this
Court that charge-sheet was filed only under threat of contempt
proceedings initiated by complainant against police officers. The
complainant himself has raised a suspicion that his daughter
may have eloped with other person though on investigation
there was no break through in that direction. The charge-sheet
was filed only on assumption without any evidence to support

allegation of dowry death.
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13. The aforesaid submissions are opposed by Sri Rakesh
Kumar Mishra, learned A.G.A. for State and Sri Vimal Kumar
Pandey, learned counsel for complainant side that in such
cases, it is not necessary to establish corpus delicti. 1t is the
case of complainant side that deceased has died wunder
otherwise than normal circumstances within seven years of
marriage and that she has suffered with cruelty for demand of
dowry soon before her death and her dead body was concealed

by applicants side.

14. Learned counsel for complainant submitted that applicants
were initially successful in misdirecting the complainant that it
was a case of missing and kept him busy in order to delay in
lodging FIR and from prompt commencement of investigation.
Applicants have already filed respective discharge application
which will be considered in accordance with law. No
circumstance exists to interfere with charge-sheet. Learned
counsel for complainant has placed reliance on judgments of
Supreme Court passed in Sevaka Perumal Vs. State of Tamil
Nadu, (1991) 3 SCC 471 and Mani Kumar Thapa Vs. State of
Sikkim, (2002) 7 SCC 157.

15. Heard counsel for parties and perused the record.

16. It is well settled that at the stage of challenge to charge-
sheet, no mini trial could be conducted by this Court. The only
consideration before this Court is that in given circumstances,
when dead body of wife of applicant No.1 was not recovered,
whether it could be deemed that she died under otherwise than

normal circumstances or in given set of circumstances, the
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argument that there is no requirement to establish corpus

delicti has merit.

17. In order to consider above submissions, a judgment
passed by Supreme Court in the case of Sanjay Rajak Vs. State
of Bihar, (2019) 12 SCC 552 would be relevant and its few

paragraphs are reproduced hereinafter :-

9, It is not an invariable rule of criminal jurisprudence that
the failure of the police to recover the corpus delicti will
render the prosecution case doubtful entitling the accused to
acquittal on benefit of doubt. It is only one of the relevant
factors to be considered along with all other attendant facts
and circumstances to arrive at a finding based on

reasonability _and probability based on normal human
prudence and behaviour. In the facts and circumstances of

the present case, the failure of the police to recover the dead
body is not much of consequence in the absence of any
explanation by the appellant both with regard to the victim
last being seen with him coupled with the recovery from his
house of the belongings of the deceased. Rama Nand v. State

of H.P. [Rama Nand v. State of H.P., (1981) 1 SCC 511 :
1981 SCC (Cri) 197] , was a case of circumstantial evidence
where the corpus delicti was not found. This Court upholding
the conviction observed: (SCC pp. 522-23, para 28)

“28. ... But in those times when execution was the only
punishment for murder, the need for adhering to this
cautionary rule was greater. Discovery of the dead body of
the victim bearing physical evidence of violence, has never
been considered as the only mode of proving the corpus
delicti in murder. Indeed, very many cases are of such a
nature where the discovery of the dead body is impossible. A
blind adherence to this old “body” doctrine would open the
door wide open for many a heinous murderer to escape with
impunity simply because they were cunning and clever
enough to destroy the body of their victim. In the context of

our law, Sir Hale's enunciation has to be interpreted no more
than emphasising that where the dead body of the victim in
a murder case is not found, other cogent and satisfactory
proof of the homicidal death of the victim must be adduced
by the prosecution. Such proof may be by the direct ocular
account of an eyewitness, or by circumstantial evidence, or
by both. But where the fact of corpus delicti i.e. “homicidal
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death” is sought to be established by circumstantial evidence
alone, the circumstances must be of a clinching and
definitive character unerringly leading to the inference that
the victim concerned has met a homicidal death. Even so

this principle of caution cannot be pushed too far as
requiring absolute proof. Perfect proof is seldom to be had in
this imperfect world, and absolute certainty is a myth. That
is why under Section 3 of the Evidence Act, a fact is said to
be “proved”, if the court considering the matters before it,
considers its existence so probable that a prudent man ought,
under the circumstances of the particular case, to act upon
the supposition that it exists. The corpus delicti or the fact of

homicidal death, therefore, can be proved by telling and
inculpating circumstances which definitely lead to the

conclusion that within all human probability, the victim has
been murdered by the accused concerned.”’

10.Sevaka Perumal v. State of T.N. [Sevaka Perumal v. State
of T.N., (1991) 3 SCC 471 : 1991 SCC (Cri) 724] , was also a
case where the corpus delicti was not found yet conviction
was upheld observing: (SCC pp. 476-77, para 5)

“5. ... In a trial for murder it is not an absolute necessity or
an essential ingredient to establish corpus delicti. The fact of
death of the deceased must be established like any other fact.
Corpus delicti in some cases may not be possible to be traced
or recovered. Take for instance that a murder was committed
and the dead body was thrown into flowing tidal river or
stream or burnt out. It is unlikely that the dead body may be
recovered. If recovery of the dead body, therefore, is an
absolute necessity to convict an accused, in many a case the
accused would manage to see that the dead body is
destroyed, etc. and would afford a complete immunity to the
guilty from being punished and would escape even when the
offence of murder is proved. What, therefore, is required to
base a conviction for an offence of murder is that there
should be reliable and acceptable evidence that the offence of

murder, like any other factum of death was committed and it
must be proved by direct or circumstantial evidence,
although the dead body may not be traced.”””’

(Emphasis Supplied)

18. It is case of complainant that under a bonafide
impression, believing that applicant No.1 i.e. (husband of his

daughter) was undertaking bonafide steps to search his wife, no
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prompt FIR was lodged but later on when it was clear that
attempts of applicants side were nothing but to distract the
complainant from real issue, an FIR was lodged after about six
weeks. The police was not conducting fair investigation,
therefore, the complainant has filed a writ petition wherein
various orders were passed and after two charge-sheet were
returned with direction of further investigation by concerned

Magistrate, finally impugned charge-sheet was filed.

19. In order to consider rival submissions, above referred
circumstances are very relevant as well as no circumstance
exist to support the story put forward by the applicants that
his wife ran away on 23.09.2016 and remained missing except
a vague story that she has an illicit relationship with some
other person and she may elope with him, which was later on,
after an inquiry was found false. In above background claim of
complainant side that applicants side has misdirected them
during initial period for about six weeks that his wife was
missing but later on their intention were exposed, has

substance.

20. No reason even remote was brought on record which
could be ground for applicant No.1’s wife to run away from
her matrimonial house. Only on a ground that her dead body
was not recovered, it could not be said that she is still alive.
There are evidence on record that applicant No.1 has illicit
relationship with co-accused and it was repeatedly objected by
his wife and her family members as well as that there are
allegations of committing cruelty for or in regard to demand of

dowry also, therefore, the Court is of considered opinion that
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argument of learned counsel for complainant and the State has
more force at this stage that in given circumstances to establish
corpus delicti is not necessary and applicants have a liberty to
raise all such arguments during consideration of their discharge
application pending before learned Trial Court or during trial,
as the case may be. The Sanjay Rajak (supra) is applicable in

full force in present case in support of prosecution case.

21. The Court also takes note of ;brief facts of the case;
mentioned in the impugned charge-sheet and for reference

relevant part of it is reproduced hereinafter :-

«qHGH] FURIH DI 3T TP B PriaTe] 1d9eT H T8 T & Gl & 1
gaeel e 781 g5 ot dicd THYS @ gd aret g7 Tegd fAav &
IITHR GGNIT G& GINT GooT & [oldl FHPI TATST e §4 T~ faardt
P Gog BT P FI& T FIT Y &g G Bl T BN [T 771 aret
GRT §9 ¢ H G& 1A% Flovce PTR & =R H Foqe
T F TG HYd § IWRIE a2l Pl Gie bl it &1 [Sieel ermia
Tt &1 T %871 &1... FerT GaT Rulc & S99 ardt &1 gt 99 faart
Pl oG [RIep 17-02-2014 P G~ A [ard! g/ fHear
GRBIN] T PIATct] GSRIAT [S9elT ol & 1o T+ §51 §9 T
&1 gt 7 ot & wict I 1S b1 BIS T8 HY 5 Iqerse &1 et &
TH1T GG~ord [aas), eI [Aar, s 3are], @d= faare gFr
yusl 1dqrd], garT 197yer [dar] g7 g79ar/F faart, TreEl &4 g
g7 faar, el &4l g dgs faant @ro fAgar TRaR orT
PIcaret! GSRIAT PANTIR FRT 7 10419T bl FersT w=a-¢ll F1&d arel &
9T 97 T ERT 161 HdNoHlowHlo & 417 Il  arat &1 gel Siadt
e dféa g @ Tra<= Jf@d TaTerT S Feria} 5T g7 85
[R5 & 3ifeT PHIR 94T Yo SICT9pR A5 Hio doral 9% geps] o1
Fiaret] GSvIT PONTR T 4 TANHT JIeq G e [T FTo g1
T HEHIT TTIE FANTR & I & (g 8T 81 787 TaT16] &I%T T4
qTT Rulc & el #1 gie &1 =it &1 faarfaa 79 13art @& Aeiger 70
9120442 & HloSlo3IRo & 3facilerd P 4% 9 T2 Bl gie §5 & fb
Sb! FIT 39 FIAT 9T & 871 23-09-16 Pl 20-07-46 For 1177
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HbUS 9120810387 ERIPY SHAT & FlFTgeT 7o U §Ic §3 & T §9
1T 1 ot gie &1 %87 & 13 °IT J Fa7 & §or & 377 U T [dar &
AIGTE & I G FIT 7~ @ HIGT 9T | qIG11 & BT #¥d FED &R

o TS §1 &1 GaT & Tl .. . qIe) T T8 4 3IerIe T T & 1
3IIGH &l GINT [3a1fear & ¥ e 81+ F=¢] Garara] g&r @l 3R
TN & A1eH & Gicie @l 1 &Y JANTE BT T TN 1357 7T &
TSI SRRV GIRT [dafadT A @ ¥ad TIFe &) ST &7 Fgfad PR
T &I qIeT @l AT T SR T ar gietd @l [3deT @ GIRTT AT T
faaedr F~ I3ar] waver iser off fovgar U Ve BIcT Seer /= 4l
o7 It O @I AUl T8 & gand! off. S 9ud 95 & 6T & fAeg &
TIT IS ¥ @ AT & [c1 AT T 811 Toor Tra=¢fi Farer bl i
GG 39 HIeT fOaT 7Ryes arenl @ AR o, forad! gie @redr & &
gabhl &1 3T ¥ T & ST 39§77 B 3 SIS} gt T,
39 FIGT a7 @1 Blg GIT 781 &1, T8 TH T HGHII §IRT
U &=ra H [A1Fa 135 R &1 faartear @1 faars @ wid asl & Hiaw
verTfde W H S8 & [0 IeUlSd vl § STHIIaD G | &I
PN 3IgH G& GINT I 99 Pl FIET BT AT R @ el TS 1327

ST, GEwT GREIGTT 9 areal & T & f9g 8l ...... sfigrg ot
3 TP b TAH TEAT FIT I T G TAET T I GGAN @

TR TR FeheH] SR & GHI-Ed SHGHTT 1- g faar) g7
gug fAart 2-vrerear fAar g7 gug fAart, 3-vies IRt g7 gus
f3arT 4 9= faa” g7 §ug 1qare! 5-1879eT faaret g#! a=79a7 faart 6
TR @&l gl g a7 @Iuet @6 el ddvs 1qareT wifdrT
faNTaT Y o BIqarct] SR PATR & [av%g JH eI 4987,
304, 201 3gotflotflo g 3/4 SotloVae BT 3MTvTe FYge! TIfAT &)
V8T 81"

22. The above referred conclusion is supported by statements
of various witnesses recorded during long investigation. In the
charge-sheet 25 witnesses were proposed as prosecution
witnesses. Statement of all proposed witnesses are not enclosed
with present application as well as it has been recently
reiterated by the Supreme Court that at this stage High Court
cannot undertake to conduct a mini trial or enter into

appreciation of evidence of a particular case, in the case of
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Priyanka Jaiswal Vs. State of Jharkhand and others, 2024 SCC
OnLine SC 685 and relevant part of it is mentioned

hereinafter :-

“]3. We sav so for reasons more than one. This Court in catena of

Judements has consistently held that at the time of examining the praver

for quashing of the criminal proceedings, the court exercising extra-

ordinary jurisdiction can neither undertake to conduct a mini trial nor

enter into appreciation of evidence of a particular case. The correctness
or_otherwise of the allegations made in the complaint cannot be

examined on the touchstone of the probable defence that the accused may

raise to stave off the prosecution and any such misadventure by the

Courts resulting in proceedings being quashed would be set aside. This
Court in the case of Akhil Sharda, 2022 SCC OnLine SC 820 held to the
following effect:

“28. Having gone through the impugned judement and order passed
bv the High Court by which the High Court has set aside the
criminal proceedings in _exercise of powers under Section 482 Cr.

PC., it appears that the High Court has virtually conducted a mini

trial, which as such is not permissible at this stage and while
deciding the application under Section 482 Cr. PC. As observed and

held by this Court in _a catena of decisions no mini trial can be
conducted by the High Court in exercise of powers under Section

482 Cr. PC. jurisdiction and at the stage of deciding the application
under Section 482 Cr. PC., the High Court cannot get into

appreciation of evidence of the particular case being considered.”””

23. In the aforesaid circumstances, I do not find that there is
any ground to quash the charge-sheet as well as cognizance
and summoning order. Accordingly, present application is
rejected.

Order Date :- 11.09.2024

P. Pandey

[SAURABH SHYAM SHAMSHERY, J]
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