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1. Heard Shri Rakesh Pandey, Senior Advocate assisted by Shri
Umesh Vats, learned counsel for the petitioner, Shri Manish Goyal,
learned AAG and Shri A.K. Goyal, learned counsel for the State-
Respondents as well as Shri Shobit Mohan Shukla and Shri Shashi

Prakash Rai, learned counsel for Respondent No. 5.

2. A joint statement has been made by the learned counsels for the
rival parties that the pleadings have been exchanged and they do not
propose to file any further affidavits and the writ petition be decided at the
fresh stage. With the consent of the parties, the writ petition is being
decided at the first stage.

Facts:

3. The fact of the case as discernible from the record are that the State
Government in order to review the functioning of the Zila Panchayat and
to strengthen them issued a Government Order dated 30.03.1992
constituting ‘“Zila Panchayat Monitoring Cell” for reviewing and
monitoring the financial and physical achievements of Zila Parishads and

Zila Panchayats of the State of Uttar Pradesh. In order to man the
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Monitoring Cell, several posts were created namely, three post of Deputy
Director, two posts of Engineer, two posts of Karya Adhikari, two posts of
Senior Clerk, three post of Stenographer and one post of Peon. Since the
Monitoring Cell was newly born thus post which stood sanctioned was
temporary for the period till 28.02.1993. In order to regulate the procedure
for the selections of the incumbents who were to man the newly created
post, the State Government issued an office order dated 01.04.1992. As
regards, the posts of engineer which were two in number is concerned, the
same was to be filled through a selection committee constituted by the
State Government from the eligible candidates who had the qualification
of Bachelor of Engineering (Civil). The fifth respondent after being
subjected to the selections conducted by the selection committee was
issued an appointment order dated 17.10.1992 appointing him on the post
of Engineer (Civil) on ad hoc basis in the pay scale of Rs. 2200-75-2800
EB 100-4000.

4. Pleadings reveal that the proceedings were initiated for making the
temporary post as permanent, on 14.10.1998 with the concurrence
Governor of the State of Uttar Pradesh, an order came to be issued
according approval for making the temporary posts which stood created
by virtue of the Government order dated 30.03.1992 as permanent.
Thereafter on 29.11.2000, an office order came to be issued by the Deputy
Secretary, Panchayati Raj Anubhag-II, Uttar Pradesh, U.P. Government
wherein the fifth respondent along with 9 others were made regular. In the
meantime in exercise of the powers conferred by proviso to Article 309 of
the Constitution of India, the Rules by the name of “Uttar Pradesh Zila
Panchayat Monitoring Cell Gazetted Officers Service Rules, 2004 (in
short ‘Rule 2004’) came to be enacted which was gazetted on 12.07.2004,
Rule 5 of the said Rules provided for recruitment, according to which, the
post of Deputy Director was to be filled up 33-1/2 % by promotion
through the selection committee from amongst substantively appointed

engineer who had completed eight years of service as such on the first day
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of the recruitment, 33-1/2 % by promotion through selection committee
from amongst substantively appointed Karya Adhikari who had
completed 8 years of service as such on the first day of recruitment and
33-1/2% by promotion through the selection committee from amongst
substantively appointed medical officers who have completed eight years
of service on the first day of recruitment. As regards, the post of engineer,
the same was to be filled up by direct recruitment through Commission.
On 18.07.2006 an order came to be passed by the Principal Secretary/
Chief Secretary Panchayati Raj Civil Secretariat, U.P. Lucknow whereby
the fifth respondent services was made regular while substituting the word
“ad hoc” as recited in the order dated 17.10.1992 as ‘regular’. On
25.02.2013, an order came to be passed by the Principal Secretary/
Additional Chief Secretary Panchayati Raj Civil Secretariat, U.P.
Lucknow whereby the fifth respondent was accorded promotion on the

post of Deputy Director in the pay scale of Rs. 15600-33100 GP 6600.

5. On 10.04.2023, the State Government in exercise of the powers
conferred under Rule 4 (1) of the Rules, 2004 proceeded to restructure
the cadres while converting the post of Deputy Director (Technical) to the
post of Executive Engineer (Civil) and two post of Medical Officer and
one post of Deputy Director, Medical Officer was surrendered and in its
place, one post of Superintending Engineer (Civil) and one post of Chief
Engineer (Level-II) was created. On 30.06.2023, the Uttar Pradesh Zila
Panchayat Monitoring Cell Gazetted Officers (first Amendment) Service
Rules, 2023 (in short ‘Amendment Rules, 2023’) came to be notified
amending the 2004 Rules, whereby one post of Chief Engineer (Civil),
one post of Superintending Engineer (Civil), two post of Executive
Engineer (Civil) one post of Deputy Director (Karya Adhikari), two post
of Engineer and two post of Karya Adhikari was created. Rule 5 also
stood amended whereby for recruitment on the post of Executive Engineer
(Civil), the same was to be made by promotion through selection

committee amongst substantively appointed Engineer of Zilla Panchayat
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Monitoring Cell who have completed at least 7 years of service as such on
the first day of recruitment, Superintending Engineering (civil) by
promotion through selection committee from amongst substantively
appointed Executive Engineer of Uttar Pradesh Zila Panchayat
Monitoring Cell Gazetted Officers Cadre who have completed total 15
years of substantive service on the first day of the year of recruitment
including minimum 6 years of service as Executive Engineer followed by
Chief Engineer (Level-II), by promotion through selection committee
from amongst substantively appointed Superintending Engineer on the
first day of selection year who have completed a total of 25 years of
substantive service Uttar Pradesh Zila Panchayat Monitoring Cell
Gazetted Officers Cadre. The fifth respondent thereafter by virtue of an
order dated 14.07.2023 was promoted on the post of Superintending
Engineer (Civil) in the pay scale of Rs. 1,23,100-2,15,900 (Pay Matrix
Level 13) on probation till 31.08.2024 followed by an order on the same
day whereby he was assigned additional charge of Chief Engineer (Civil)
(Level-II) without any monetary benefits. The fifth respondent is stated to
superannuate on 31.08.2024.

6. The writ petitioner herein who claims to be elected as a member of
Zila Panchayat, Etawah and continuing since July, 2021 has filed the
present Public Interest Litigation (Writ of Quo Warranto) seeking

following reliefs:

“A.  Issue writ, order or direction in the nature of Quo Warranto to declare
the appointment of respondent No.5 Shri Arvind Kumar Rai as Deputy
Director, Superintending Engineer & Chief Engineer in the Uttar Pradesh Zila
Panchayat Monitoring Cell, Lucknow as void ab initio.

B. Issue any other appropriate writ, direction and order directing the
respondents to recover from respondent No.5 Shri Arvind Kumar Rai all
consequential benefits of the post with retrospective effect that have been
extended to him by virtue of his illegal appointments on the post of Deputy
Director, Superintending Engineer and Chief Engineer in the Uttar Pradesh
Zila Panchayat Monitoring Cell, Cell, Lucknow.

C. Issue a writ, order or direction which this Hon'ble Court may deem just
and proper in the nature and circumstances of the case.
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D. To award the cost of the writ petition.”
7. The present writ petition was entertained on 15.05.2024 while
issuing notice to the fifth respondent and seeking response from the

respondents.

8. A counter affidavit has been filed by the State official respondents
as well as the Respondent No. 5 and supplementary counter affidavit has

also been filed to which rejoinder affidavits have been filed.

Argument of learned counsels for the writ petitioner
9. Shri Rakesh Pandey, Senior Advocate assisted by Shri Umesh Vats,

learned counsel for the writ petitioner has sought to argue that the
appointment of fifth respondent, Arvind Kumar Rai as Deputy Director,
Superintending Engineer & Chief Engineer in the Uttar Pradesh Zila
Panchayat Monitoring Cell, Lucknow is void ab initio inasmuch as the
entire selection criteria has been tailored in order to confer undue benefits
upon him. Elaborating the said submission, it is being sought to be argued
that the appointment of the fifth respondent on the post of Engineer in the
Monitoring Cell was on Ad hoc basis that too against a temporary post
which was to be in existence till 28.02.1993 from the issuance of the
Government order dated 30.03.1992. It is submitted that in the year 2004,
the Uttar Pradesh Zila Panchayat Monitoring Cell Gazetted Officers
Service Rules, 2004 came to be enforced and in view of Rule 3(k), the
appointment of the fifth respondent by no stretch of imagination can be
said to be legal as appointment was made on ad hoc basis and thus there
was no question of making him regular on 18.07.2006. It is also
contended that once the fifth respondent was made regular on the post of
Engineer (civil) on 18.07.2006 then, 8 years of substantive service was
required for being promoted on the post of Deputy Director whereas on
25.02.2013 when the fifth respondent granted promotion on the post of
Deputy Director, he did not have 8 years of substantive service. It is also
submitted that on 10.04.2023, an office order came to be issued for

restructuring of the cadre strength of various posts but there was no post
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sanctioned as Deputy Director (Technical) while converting the same as
Executive Engineer (Civil) giving a room to the fifth respondent thus, it is
a classic example of undue favouritism. It is also the submission of
learned Senior Counsel for the writ petitioner that Rules were amended in
order to confer undue benefit to the fifth respondent whereby the post of
Superintending Engineer (Civil) and post of Chief Engineer (Civil) was
created and thereafter promotion was accorded to the fifth respondent on
14.07.2023 on the post of Superintending Engineer (Civil) and in order to
perpetuate illegality, a dedicated avenue of promotion was created in
favour of the fifth respondent while giving him the additional charge of
Chief Engineer (Civil) Level-1II in order to promote him on regular basis
while dispensing with the minimum working as Superintending Engineer
(Civil) while making it 25 years of substantive service in the Zila
Panchayat Monitoring Cell Gazetted Officers Cadre. In nutshell, the
submission is that at different stages manoeuvring and manipulating has
been done in order to give unjust benefits to the fifth respondent as the
Rules have been framed in order to suit the circumstances which would be
in favour of the fifth respondent. During the course of the argument, a
document has been forwarded to the Court dated 23.08.2024 whereby
charge has been handed over to the fifth respondent on the post of Chief
Engineer (Civil) (Level 1I).

11. Reliance has also been placed upon the judgement in the case of
Gambhirdan K. Gadhvi v. State of Gujarat, 2022 (5) SCC 179, Professor
(Dr) Sreejith PS. v. Dr. Rajasree M.S., 2022 (4) SCT 711 and the
judgment in the case of Premchandran Keezhoth and Ors. v. The
Chancellor Kannur University and Ors., AIR 2024 SC 135 so as to
contend that a writ of quo warranto is maintainable, in case, the
appointment is void ab initio and a person who 1s usurping the post has no
authority under law to hold the same. It is, therefore, prayed that the writ
petition be allowed in toto and appointment of the fifth respondent be set

aside.
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Argument of the learned counsel for the respondent

12.  Countering the submission of the learned Counsel for the petitioner,
Shri Manish Goyal, learned AAG assisted by Shri A.K. Goyal for the
State-respondents has sought to argue that the Public Interest Litigation
couched as writ of quo warranto is not maintainable since the fifth
respondent does not hold a public office. It is also submitted that the
present writ petition is actuated by malicious intent other than bona fide,
particularly, in view of the fact that the writ petitioner as per his own
saying is the member of the Zila Panchayat, Etawah and being aggrieved
against the monitoring being done with regard to the affairs of the Zila
Panchayat it became a basis for filing of the present writ petition.
Reliance has also been placed upon the judgement in the case of B.
Srinivasa Reddy v. Karnataka Urban Water Supply & Drainage Board
Employees’ Assn. And Others, 2006 (11) SCC 731, Central Electricity
Supply Utility of Odisha v. Dhobei Sahoo and Others, 2014 (1) SCC 161
and Arun Kumar Agrawal v. Union of India and Others, 2014 (2) 609 so
as to contend that the present proceedings are not maintainable at the
behest of the writ petitioner. On merits, it has been submitted that the
entire pleadings set forth in the writ petition at the instance of the writ
petitioner, centres around favouritism and manoeuvring in order to give
undue benefits to the fifth respondent, however, the records explicitly
depicts that the Monitoring Cell stood created on administrative exigency
on 30.03.1992 whereby besides the post of Engineer various other posts
were created followed by the modalities, according to which, selections
were to be made for various posts on 01.04.1992 and in the line with the
same, the fifth respondent after being subjected to selection committee
was accorded appointment on the post of Engineer on ad hoc basis on
17.10.1992 and on 14.10.1998, the temporary post stood converted into
regular and on 06.11.1998, a Government order also came to be issued in
that regard pursuant whereto on 29.11.2000, the fifth respondent along

with others were made regular and post enactment of the 2004 Rules after
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completing 8 years of service as Engineer, the fifth respondent was

promoted on the post of Deputy Director on 25.02.2013.

13.  Owing to the need for cadre restructuring which is permissible in
view of Rule 4(1) of the 2004, Rules, the cadre restructuring was done
whereby consequent to the surrendering of certain post, the post of
Executive Engineer, Superintending Engineer (Civil) and Chief Engineer
Level-II was created and after the enforcement of Uttar Pradesh Zila
Panchayat Monitoring Cell, Gazetted Officers (First Amendment), Rules
2023, the fifth respondent was granted promotion post completion of 6
years of service as Executive Engineer on the post of Superintending
Engineer (civil) on 14.07.2023 and since he was senior-most on the post
on completion of 25 years of substantive service in the Monitoring Cell,
he was assigned the additional charge of Chief Engineer Level II without

any monetary benefits.

14.  Submission is that in absence of challenge to the Statutory Rules/
Government Order/ Appointment and promotion orders issued in favour
of the fifth respondent, the writ petitioner cannot succeed, particularly,
when the orders and the Rules are intra vires and within the competence
of the State Government issued in administrative exigencies which is

unquestionable.

15. Additionally, it has been argued that the fifth respondent is to
superannuate on 31.08.2024 and it is not a case wherein the writ petitioner
was not aware about the movement of the fifth respondent as he being the
member of the Zila Panchayat since 2021 cannot be said to be ignorant in

this regard.

16. Lastly, it has been contended that it is the domain and the province
of the State Government to create avenues from promotion and to accord
placement and once it is not the case of the writ petitioner that the fifth
respondent does not possess eligibility/ qualification then the entire

challenge sans merit. Therefore, the writ petition be dismissed.
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Argument of learned counsel for respondent No. 5

17.  Sri Shobhit Mohan Shukla along with Sri Shashi Prakash Rai, have
adopted the arguments of learned AAG while adding that there is no
illegality in selection, appointment and promotion of the fifth respondent
on the post of Engineer, Deputy Director, Superintending Engineer and
Chief Engineer (Level-II). It is also submitted that whatever benefits have
been extended to the fifth respondent they are as per the statutory rules
and the Government Orders issued from time to time and in absence of

challenge to the same, the writ petitioner is not entitled for any relief.

18. Before delving into the tenability of the arguments of the rival
parties, it would be apposite to quote the Government Order/office order

and the statutory rules:

Statutory Rules/ Documents
“Uttar Pradesh Zila Panchayat Monitoring Cell Gazetted Officer’s Service

Rules, 2004

3. Definitions- In these rules, unless there is anything repugnant in the subject

or context-

(h) - Member of the Service' means a person substantively appointed under
these rules or the rules or orders in force prior to the commencement of these

rules to a post in the cadre of the service;

(k) Substantive appointment' means an appointment, not being an ad hoc
appointment, on a post in the cadre of the service, made after selection in
accordance with the Rules and, if there were no rules, in accordance with the
procedure prescribed for the ime being by executive instructions issued by the

Government;

Cadre of Service. - (1) The strength of the service and each category of posts
therein shall be such as may be determined by the Government from time to

time.

(2) The strength of the service and of each category of posts therein shall, until

orders varying the same are passed under sub-rule (1), be as given below:

SI. No. Name of Post Number of Posts

Permanent Temporary Total

90f 19



Deputy Director

Engineer

AR IO =

3 3

2 2

Karya Adhikari 2 - 2

Medical Officer 2 2

(Allopathic and
Ayurvedic or
Homeopathic)

Provided that-

(1) the appointing authority may leave unfilled or the Governor may hold in

abeyance any vacant post, without thereby entitling any person to

compensation; or

(i) The Governor may create such additional permanent o temporary post as he

may consider proper.

5. Source of recruitment. - Recruitment to the various categories of posts in the

service shall be made from the following sources:-

1) Deputy Director (i) 33-1/2 per cent by promotion through thet Selection

(2) Engineer

Committee from amongst substantively appointed
Engineers who have completed eight years service as

such on the first day of the year of recruitment.

(i1) 33-1/2 per cent by promotion through the Selection
Committee from amongst substantively appointed Karya
Adhikari who have completed eight years service as such

on the first day of the year of recruitment.

(111) 33-1/2 per cent by promotion through the Selection
Committee from amongst substantively appointed
Medical Officers (Allopathic and Ayurvedic or
Homeopathic) who have completed eight years service as

such on the first day of the year of recruitment.

By direct recruitment through the Commission.

The Utter Pradesh Zila Panchayat Monitoring Cell Gazetted Officers (First

Amendment) Service Rules, 2023
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4.(1) The strength of service and each category of posts therein shall be such as
may be determined by the Government from time to time.
(2) The strength of service and each category of posts therein shall, until orders

varying the same are passed under sub nule (1), be as given below:

Serial Name of Post Number of Post

No. Permanent| Temporary Total

1. Chief Engineer (civil) - 01 01

2. Superintending Engineer - 01 01

(civil)
Executive Engineer (Civil) 01 01 02
4. Deputy Director (Karya 01 - 01
Adhikari)
Engineer 02 - 02
6. Karya Adhikari 02 - 02
Provided that-

(1) the appointing authority may leave unfilled or the Governor may hold in
abeyance any vacant post without thereby entitling any person to
compensation; or

(i1) the Governor may create such additional permanent or temporary post as

he/she may consider proper.

5. Recruitment to the various category of posts in the service shall be made
from the following sources:-

(1) Karya Adhikary - By direct recruitment through the Commission.

(2) Engineer - By direct recruitment through the Commission.

(3) Deputy Director - By promotion through the Selection Committee from
amongst substantively appointed Karya Adhikaris who have completed eight
years service as such on the first day of the year of recruitment.

(4) Executive Engineer (Civil) - By promotion through the Selection
Committee from amongst substantively appointed Engineers of Zila Panchayat
Monitoring Cell, who have completed at least seven years service as such on
the first day of the year of recruitment.

(5) Superintending Engineer (Civil) - By promotion through the Selection
Committee from amongst substantively appointed Executive Engineers of Zila

Panchayat Monitoring Cell Gazetted Officer Cader, who have completed Total
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fifteen years substantive service on the first day of the year of recruitment
including minimum six years service as Executive Engineer.

(6) Chief Engineer (Civil) (level-I) - By promotion through Selection
Committee from amongst the substantively appointed Superintending
Engineers on the first day of selection year, who have completed a total of 25
years of substantive service in the Zila Panchayat Monitoring Cell Gazetted

Officer Cader.”

TT: 5446/33-2-98-83 Sft/91

U,
STo 3N Y1,
g,
IR TS I |
JaT |,
U Tfta/ TR 31fdeR,
T GATIq SIS0 DS,
GRIeH 1T I,
SoYo |

Tl ST STHIT-2 RIS fHIP 06 TaFR, 1998

;- fOIelT Tamid JIgSIa0T BIsd, YA o AR, JoHo R & 3F<Tid
YT UG T FARRBROT|
TRy,

SR v IR 8 S99 IE e bl e/ gon & f 5t asure
7RIy T Uaad FISTavT HISH, GarId INT fI9ET, SoWo M & 3Fid
o ¥ IR oo e} @Y Al 14-10-98 W TorRht U} § uRafd Ry
ST &6 Ty TS T IR B

2- I USI & USURD! DI I RT THI -F9T R SN fhd T 31een &
TR HeETS U 3 9, Sif 3rgH=g &1, +ft 1 8|

3. 431 U8 o dE @l ea/MEy g 8 b S st ual o faie 14-
10-98 T TR} et § gRAfId 81 ST &b thela=ey Holiid & Hle-6 ¥ IfEfad
ITRIATSYT VAT 4181/33-2-98-83 ST/91 f&iep 27 37T, 1998 I fSRIH 8 Ui
P Ay 1998 ¥ &7 28-2-99 Teb AT H/Y H T T8+ ! FNPIct UG el
it oft, 59 T dop GNfad JMT SIRAT b S Uel it FAR=aRdT haat i
28-2-99 T o TRy & TR} off|

SWIH UGl W &M Tl R 3R RS &b IMEH TT-14 & IR
AT MNP 2515-37 I AP HRIH-IIRITSTR-101-SARIc IT5T-800-
3T T-06-TeTT TaTId JTFSIAU HISH Dl FETd WTIFd Fh1eal &b A STell
STRATT|
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Analysis

19. We have heard the learned counsel for the parties and perused the
record carefully.

20. The facts are not in issue. It is not in dispute that the Monitoring
Cell came to be created by virtue of the Government Order dated
30.03.1992 for reviewing the financial and the physical achievements and
to have control over the Zila Panchayat. It is also not in dispute that
several posts stood created including the post of Deputy Director (three in
number) and Engineer (two in number) respectively. In order to regulate
the procedure according to which selections are to be made for various
posts an office order came to be issued on 01.04.1992 with respect to
various posts including Engineer (two posts) to be filled through selection
committee amongst the candidates who have to their credit their Bachelor
of Engineering (Civil).

21. Records reveal that the fifth respondent faced the selection
Committee and he was accorded appointment on the post of Engineer on
ad hoc basis in the pay scale of Rs. 2200-75-2800-ev-100-4000. On
14.10.1998, the State Government declared the post which were to be
made temporary pursuant to the Government Order dated 30.03.1992 to
be regular and a Government Order also came to be issued on 06.11.1998.
On 29.11.2000, the fifth respondent was made regular along with the
others on the post of Engineer thereafter, the Uttar Pradesh Zila Panchayat
Monitoring Cells Gazetted Officer Service Rules, 2004 came to be
gazetted on 12.07.2004. A consequential order was passed in favour of the
fifth respondent on 18.07.2006 whereby the word "ad hoc basis" was
substituted with the word ‘regular’ implying that the fifth respondent was

made regular.
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22. The bone of contention is whether it was open for the State
Government to have made the fifth respondent regular on 18.07.2006 post
enforcement of the Uttar Pradesh Zila Panchayat Monitoring Cell
Gazetted Officer Service Rules, 2004 on the face of the provisions
contained under Rule 3(k) of Rules, 2004. Evidently, at the time when the
fifth respondent was appointed as Engineer on ad hoc basis on 17.10.1992
against the temporary post created of Engineer on 30.03.1992, there were
no statutory rules in force, meaning thereby, that the selections and the
condition of services were to be governed by Government Orders issued
from time to time. Apparently, the posts which were temporary in nature
for a limited period till 28.02.1993 vide Government Order dated
30.03.1992 was made permanent on 14.10.1998 which stands recited in
the Government Order dated 06.11.1998. The fifth respondent prior to the
enforcement of the 2004 Rules was made regular on 29.11.2000. Though
the Rule 3(h) defines member of service, a person substantively appointed
under the rules or the rules or orders in force prior to commencement of
the rules to the post in the cadre of the service and Rule 3(k), substantive
appointment means an appointment not being an ad hoc appointment on
the post in the cadre of the service made after selection in accordance with
the procedure prescribed for the time being by the executive instructions
issued by the Government. However, the same would not in any manner
whatsoever invalidate any proceedings or action taken by the State
Government while conferring benefit particularly when the 2004 rules
came into effect from 12.07.2004.

23.  To put it otherwise, the law does not contemplate vacuum as in
case, there is no statutory rules then the Government Orders would govern
the condition of the services. As regards the challenge raised to the
promotion of the fifth respondent on the post of Deputy Director is
concerned, the same is meritless inasmuch once the appointment of the
fifth respondent on the post of Engineer followed by according regular

status has not been questioned, then the benefits which will flow from
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Rule 5(1) of the 2004 Rules, for promotion on the post of Deputy Director
after completing 8 years of service as Engineer. The entire challenge has
been based upon the fact that the fifth respondent was accorded regular
status on 18.07.2006 and, thus, he did not complete 8 years of substantive
service while being accorded promotion as Deputy Director on
25.02.2013. The said argument is fallacious as the fifth respondent was
accorded regular status on 29.11.2000 and the said document was not
placed on record with the writ petition, however, it stood available on
record only by means of a counter affidavit filed by the State-respondents
treating the date 29.11.2000 as the date of regular status accorded to the
fifth respondent, the natural consequences would be that in view of Rule
5(1) of the 2004 rules the fifth respondent becomes eligible for being
promoted as Deputy Director.

24.  With regard to the submissions advanced on behalf of the writ
petitioner that the promotion accorded to the fifth respondent on the post
of Superintendent Engineer (Civil) is tailor made just in order to give
undue benefits while framing the rules to suit him is also thoroughly
misplaced particularly when the State Government in terms of Rule 4 of
the 2004 rules is competent to re-structure the cadre while varying the
cadre strength of different post. It is not necessary that Rules are to be
framed, however, the same can be done through administrative Orders as
the same 1s an exigency which is required as and when the same stands
occasioned. On 10.04.2023 an office order came to be issued by the State
Government whereby for the various posts Executive Engineer and Chief
Engineer Level-II cadre re-structuring was done whereby the post of
Deputy Director (Technical) was converted into the post of Executive
Engineer (Civil) and two posts of Medical Officer and one post of Deputy
Director, Medical Officer was surrendered and in its place a post of
Superintendent Engineer (Civil) and Chief Engineer (Level-1I) was
created. Since the fifth respondent had to his credit substantive service of

more than 15 years as an Executive Engineer of the Zila Panchayat
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Monitoring Cell Gazetted Officer cadre and out of which 6 years as
Executive Engineer, the fifth respondent was accorded promotion as
Superintendent Engineer (Civil) on 14.07.2003 and thereafter accorded
additional charge as Chief Engineer (Level-1I) without monetary benefits
in the wake of the fact that he had 25 years of substantive service in Zila
Panchayat Monitoring Cell Gazetted Officer as per the amendments made
in the Amendment Rules, 2023. Neither the 2004 rules nor the 2023
amendment rules have been questioned in the present writ petition.
Nonetheless this Court is not required to intervene and come to the rescue
of the writ petitioner particularly when there is no challenge to the
competency of the State Government in issuing Government Orders and
the statutory rules in question.

25.  As regards the contention raised on behalf of the writ petitioner that
the office order dated 10.04.2023 speaks of the post of Deputy Director
(Technical) which is not a sanctioned post is concerned, the same is also
of no merit particularly when the factum of the creation of the post of
Deputy Director (Technical) stood noticed in the proceedings initiated by
the writ petitioner questioning the promotion of one Sri Praveen Kumar in
Writ Petition No. 3966(S/B) of 2016 (Arvind Kumar Rai Vs. State of U.P.
decided on 04.10.2016 against which review is also stood dismissed on
29.11.2018. This Court does not find it appropriate to delve into the said
issue particularly when the issue regarding the appointment of the fifth
respondent and claim for promotion as Deputy Director stood noticed in
the said writ petition.

26. So far as the contention raised by the learned counsel for the
respondents that the present proceedings which have been titled as public
interest litigation couched as writ of quo warranto is not maintainable as
the fifth respondent does not hold a public office suffice it to say that the
Hon'ble Supreme Court in the case of Renu and others Vs. District and
Sessions Judge, Tis Hazari Courts, Delhi and another reported in 2020
(14) SCC 50 wherein the following was observed.-
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“Where any such appointments are made, they can be challenged in the court
of law. The quo warranto proceeding affords a judicial remedy by which any
person, who holds an independent substantive public office or franchise or
liberty, is called upon to show by what right he holds the said office, franchise
or liberty, so that his title to it may be duly determined, and in case the finding
is that the holder of the office has no title, he would be ousted from that office
by judicial order. In other words, the procedure of quo warranto gives the
judiciary a weapon to control the executive from making appointment to public
office against law and to protect a citizen from being deprived of public office
to which he has a right. These proceedings also tend to protect the public from
usurpers of public office who might be allowed to continue either with the
connivance of the executive or by reason of its apathy. It will, thus, be seen that
before a person can effectively claim a writ of quo warrant, he has to satisfy the
court that the office in question is a public office and is held by a usurper
without legal authority, and that inevitably would lead to an enquiry as to
whether the appointment of the alleged usurper has been made in accordance
with law or not. For issuance of writ of quo warranto, the Court has to satisfy
that the appointment is contrary to the statutory rules and the person holding
the post has no right to hold it. ( Vide University of Mysore v. C.D. Govinda
Rao, Kumar Padma Prasad v. Union of India, B.R. Kapur v. State of T.N., Mor
Modern Coop. Transport Society Ltd. v. State of Haryana, Arun Singh v. State
of Bihar, Hari BanshLal v. Sahodar Prasad Mahto and Central Electricity
Supply Utility of Odisha v. Dhobei Sahoo.”

27 A Division Bench of this Court in the case of Anil Kumar Verma
Vs. U.P. State Industrial Development Corporation Ltd. 2014 (8) ADJ 152
had exercised its jurisdiction while issuing a writ of quo warranto setting
aside the appointment/promotion of a Chief Engineer in U.P. State
Industrial Development Corporation.

28. Nevertheless we are of the firm opinion that the selection,
appointment and promotion of the fifth respondent on the post of
Engineer, Deputy Director, Superintending Engineer and Additional
Charge as Chief Engineer is in consonance and conformity with the
Statutory Rules and the Government Orders issued from time to time and
the writ petitioner has miserably failed to show any illegality committed

by the respondents.
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29.  Accordingly, the writ petition being devoid of merits is liable to be
dismissed and is dismissed.

Order Date :- 28.8.2024
A Prajapati/Rajesh

(Vikas Budhwar, J) (Arun Bhansali, CJ)
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