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1. Under challenge in the present petition are: a notice dated

30.6.2023 issued by the District Magistrate to the petitioner directing him
to deposit all the dues relating to the surrender of the lease, failing which,
the lease granted to the petitioner would be cancelled; the order dated
4.8.2023 passed by the District Magistrate, Deoria, whereby while
cancelling the mining lease granted to the petitioner, the earnest money
deposited by the petitioner has been directed to be forfeited; and the
consequential order dated 7.8.2023 whereby an amount of Rs. 39,54,600/-
payable towards the 6th and 7th instalments in respect of mining lease has

been directed to be recovered from the petitioner.

2. The case of the petitioner is that the State-respondent decided to
allot sand mining rights through e-tendering/e-auction pertaining to a sand
mining site near Ghaghra river over plot no. 396/1, area 11.7 hectares
situated in Tehsil Salempur, District Deoria, for mining 1,17,000 cubic
meters per year of sand. The petitioner deposited earnest money of Rs.
19,01,250/-. The petitioner was the highest bidder, his bid being Rs. 169/-
per cubic meter, and a letter of intent was issued to him by the District
Magistrate on 24.9.2021. Accordingly, for the first year, the annual value
of the mining site was Rs. 1,97,73,000/-, twenty five percent of which was

to be deposited under the head of security amount along with twenty
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percent of the annual value which would be the first instalment amounting
to Rs. 39,54,600/- as advance payment and as such the total amount to be
deposited was Rs. 88,97,850/-. By adjusting the amount of earnest money,
the amount to be actually paid was Rs. 69,96,600/- which was deposited
by the petitioner on 30.9.2021.

3. The lease deed dated 16.12.2022 was executed in favour of the
petitioner which granted mining rights for excavating sand over the
mining site for a period of 5 years starting from 16.12.2022, fixing nine
instalments for each of the five years of lease, with no instalments payable

for the three monsoon months of July, August and September in each year.

4. It is stated that the road to the excavating site was too dilapidated
and it was impossible to transport the minerals from the mining site which
resulted in losses and therefore, the petitioner decided to surrender the
mining lease and thus stopped excavating work from 1.5.2023. On receipt
of a letter of 9.5.2023 from the District Magistrate regarding default of
partial deposit of the 5th deposit and not depositing the 6th instalment,
certain deposits were made by the petitioner on different dates and he
made complete payment of the Sth instalment. It is stated that other than
the 5th instalment, no further instalments under the mining lease terms
were required to be paid by the petitioner in view of the fact that the
petitioner submitted an application dated 18.5.2023 before the District

Magistrate to surrender the mining lease.

5. Aletter dated 22.5.2023 was issued by the Mining Officer requiring
to submit a ‘no objection’ for transferring the Environmental Clearance
Certificate obtained by the petitioner, and a no dues certificate. It is stated
that pursuant to a letter of 26.5.2023 written by the petitioner in respect of
surrender of the mining lease, a note sheet was prepared by the
respondents in which it was reflected that there was sufficient amount
available as security money that was previously deposited by the
petitioner and as such, given the requirement of the provisions of

surrender of mining lease, twenty five percent of the annual value
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pertaining to the mining site can be adjusted from the security amount and

the mining site should be declared vacant.

6. It is stated that noting on the note-sheet were approved by all the
concerned officers including the District Magistrate. Thereafter, the
impugned notice dated 30.6.2023 was issued by the District Magistrate,
Deoria demanding the royalty for the month of May, 2023 and for June,
2023 failing which, the lease would be terminated. The petitioner filed a
detailed representation, whereafter the impugned orders dated 4.8.2023
and 7.8.2023 were passed. It is stated that provisions of Rule 59 of the
Rules, 2021 would be inapplicable in view of the facts of the case and
therefore, the termination of the mining lease is illegal. The learned
counsel has referred to a judgment dated 11.1.2021 of a coordinate Bench
of this Court in the matter of Vipul Tyagi Vs. State of U.P. and others
passed in Writ-C No. 17258 of 2020 to contend that given the provisions
of Section 30 of the Rules, 2021, and the letter of the Mines Officer
stating that from 1.5.2023 the mining work was stopped by the petitioner,
and, given the provision of sub-section (3) of Section 15 of the Mines and
Mineral (Development and Regulation) Act, 1957, the instalments for the
months of May and June, 2023 could not be demanded from the petitioner
and neither could the lease be terminated, but, the surrender of the mining

lease should have been accepted with effect from 18.5.2023.

7. Learned Standing Counsel, on the other hand, has filed short
counter affidavits dated 30.10.2023 and 12.2.2024 on behalf of the
respondent nos. 4 and 5 on behalf of the respondent nos. 2, 3, 4, and 5,
respectively. It has been stated that as per the conditions of the lease deed
the instalments were to be deposited by the lease-holder on the first date
of every month and as such, in view of the default of the petitioner, notice
dated 9.5.2023 was issued, but without depositing the amount of
instalments, he moved an application dated 18.5.2023 for surrender of the
lease. It is stated that there was an irregular deposit of the Sth instalment

and non-payment of the 6th instalment.
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8. Learned Standing Counsel has referred to the various conditions of
the lease deed stating that in view of the default, the lease deed was liable
to be and was correctly cancelled. It has further been stated that the terms
of the lease deed themselves reflect that the access road to the mining site
was required to be constructed and maintained by the lease-holder himself
and no liability can be fastened by the lease-holder/petitioner on the State-
respondents for non-maintenance of the access road. Learned Standing
Counsel has placed a letter of the District Magistrate dated 8.2.2024, in
which, the dues pertaining to the outstanding royalty, D.M.F. and T.C.S.
as on 18.5.2023 and other dues have been stated. The letter is reproduced

below:
IECUBEIC
cafa|
dar &,
AT TUTA 3HAahT , ATo 3Td AT
ECIREICH
HEIT- 48 / WeAd / dIg-2024 feetien- 08 wead, 2024

IGLE] Ao 3Td ITIT gRT UIRa 3¢y f&ares — 31.01.2024 @&
gFa=yg H|
HeleT,

SUAT 30D WGP & FFaed H Haord Hyar & 6 Ao 3=
AT Soleldle d difold Re &A1 - 28087/2023 TSUAT IATed dATH
Solfo TPR T g H UIRA HGA & hA H IHAT Tl , SoUHUF ¢
SrodTotwdHo &7 faaRoT fGatier — 18.05.2023 d& fAefai@d &:-

tho To |JhIAT TTecT EoTHoTRo Srodrougo
1 2 3 4
1 2477540.00 1186380.00 237276.00

3ad AHAR® Haid A & fF UCCuRe & gRT 3oYe 3u@fast
URER fATATael 1963 & AR UTST HFIUUT 3G UF & HY dliih
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e 1 25% A T F F0-4943250F0 STAT A4 foham a=@m a1 o @
RS 9afy @ FARST A & 3WIed 3WID THhAT T,

gHd ARG ¢ Ay @ faoFa Yorde R W 1.5% Ufd A6 & &
¥ <IraT T USCURS WX oI9) BT ©

o 3o
08.02.24
ECIECAR
gafxr”

9.  Learned Standing Counsel has relied upon the judgment of the
Supreme Court in the case of Silppi Constructions Contractors v.
Union of India and another', and in the case of Bharat Coking Coal
Limited and others Vs. AMR Dev Prabha and others” to contend that
in the matter of Government contracts the court may not exercise its
discretionary powers unless there is any infirmity in the decision making

Process.

10. As stated above, a letter of intent dated 24.9.2021 was 1ssued and,

thereafter, a lease-deed was executed in favour of the petitioner on

16.12.2022 and was registered on 19.12.2022.

11.  On 9.5.2023, a notice regarding violation of the terms of the lease
was issued to the petitioner in which it was stated that payments of the
fifth and sixth instalments of the first year were not made which are
punishable under Rule 59. It was, therefore, directed that within a period
of fifteen days, the entire outstanding amount be deposited, failing which
further legal action would be taken. It has been stated by the petitioner
that the fifth instalment due was paid by him.

12.  On 15.6.2023, it appears that in view of a reference raised by the
petitioner on the IGRS portal, the Mines Officer wrote a letter to the

District Magistrate regarding the complaint made by the petitioner of

1 (2020) 16 SCC 489
2 (2020) 16 SCC 759
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illegal mining. The Mines Officer informed that since 1.5.2023, the
mining work in the leased area has been stopped for which the instalment
has not been deposited by the petitioner and the procedure for cancellation

of the lease is underway.

13.  Thereafter, on 18.5.2023, the petitioner sent a letter to the District
Magistrate informing that he has not been able to deposit the instalment
for the month of May as the road (approach road to the mining area) is in
a very bad shape because of which very few vehicles are able to pass. The
instalment for the month of May was not paid, thus, the lease is being
surrendered. It was mentioned therein that if the amount of security

deposit is forfeited, the petitioner would have no objection.

14. By a letter dated 22.5.2023, the Mines Officer wrote a letter to the
petitioner in respect of the application for surrender of lease asking him to
submit a 'No Objection' with regard to the transfer of environment
clearance certificate and to submit 'No Dues Certificate' with regard to

mining.

15. The application dated 18.5.2023 filed by the petitioner before the
District Magistrate seeking surrender of the lease states that in case the
security amount is forfeited, he would have no objection. The Mines
Officer by its letter of 22.5.2023 to the petitioner has mentioned that the
aforesaid two documents pursuant to the application for surrender dated
18.5.2023 are awaited. By means of a letter dated 26.5.2023, the
petitioner purportedly complied with the aforesaid letter dated 22.5.2023
sent by the Mines Officer. In this letter of 26.05.2023 the petitioner
submitted the treasury challan dated 25.5.2023 which was the balance
amount of instalment due for the month of April 2023 (that is, the fifth
instalment), and, an affidavit containing no-objection with regard to the

Environment Clearance Certificate.
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16. The respondents’ office noting/report of 29/31.5.2023 reflects that
the lease holder (petitioner) had deposited the instalment for the month of
April, 2023. It was further mentioned that the petitioner would be issued a
separate notice and recovery certificate with regard to payments
pertaining to DMF and TCS. Accordingly, the report was put up that 25
percent of the annual instalment be adjusted against the security deposit
and, while prohibiting the lease holder from carrying out mining activity,
the lease area be declared vacant. The District Magistrate noted on the

aforesaid report as follows:-

“0.K.
IR BRI ff T= HRIY

(Further proceeding also be taken)
02.06.2023”

17. However, after nearly a month, the impugned notice dated
30.6.2023 was issued by the District Magistrate stating that for purposes
of ‘No Dues Certificate’ the ‘royalty’ for the month of May, 2023 has not
been deposited by the petitioner and as such the certificate for ‘No Dues’
cannot be issued and also the dues for the ensuing month (June, 2023) is
also due. It was mentioned that the dues be deposited without any delay
failing which, the lease deed would be terminated. The petitioner replied
to the said notice by his letter dated 7.7.2023 stating that the royalty up to
18.5.2023 demanded by the letter dated 30.6.2023 1is wrong and,
accordingly, sought refund of the security amount after adjusting the due

royalty.

18. By means of the impugned order dated 4.3.2023, exercising powers
under Rule 59, the mining lease granted to the petitioner was terminated

by the District Magistrate.
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19. Some questions that would arise for consideration in the aforesaid

petition are as follows:-

(1)  Once the surrender application was moved on 18.5.2023 without
depositing the instalments due till then and once the admitted case is that
mining has been stopped in the leased area since 01.5.2023 then, are the
respondents bound to accept the surrender application with effect from

18.5.2023 and, as a corollary, can the lease-deed be terminated?

(i1))  Whether, under the terms and conditions of the lease deed and / or
the applicable law, the earnest money deposited by the petitioner is liable

to be forfeited?

(i11))  Whether the amounts payable under the lease towards the sixth
and seventh instalments (i.e. for the months of May and June, 2023,

respectively) are liable to be recovered from the petitioner.

20. The Uttar Pradesh Minor Minerals (Concession) Rules, 2021° was
published in U.P. Gazette by means of a notification on 29.10.2021. The
preamble reads that “in exercise of the powers conferred by sub-section
(1) of section 15 of the Mines and Minerals (Development and Regulation)
Act, 1957 (Act no. 67 of 1957), read with section 2l of the General
Clauses Act, 1897 and in supersession of the Uttar Pradesh Minor
Minerals (Concession) Rules, 1963, the Governor is pleased to make the
following rules with a view to regulating the concession of minor
minerals and other purposes connected therewith”. Therefore, even
though the lease deed of 16.12.2022 refers to the Uttar Pradesh Minor
Minerals (Concession) Rules, 1963“, on the date of execution of the lease-
deed the Rules, 2021 were applicable in the case of the petitioner. The
procedure adopted by the State Government was by way of e-tender-cum-
e-auction and as such is covered under Chapter IV of the Rules, 2021,

which Chapter contains Rules 23 to 31. Under sub-rule (3) of Rule 23, the

3 Rules, 2021
4 Rules, 1963



9

provisions of Chapter II, III, VI and IX except Rule 10, 17 and 95 are not

applicable to the area leased to the petitioner.

21. Consequently, under Chapter IV, the relationship between the
petitioner and the State-respondents is governed by the terms of the lease-
deed. The lease was granted in Form MM-6 for a period of five years
which provides, inter alia, that for the subsequent years, the amount
payable will be increased at the rate of 10% on the preceding year's
payable amount. The lease was for mining ordinary sand to the extent of
1,17,000 cubic meters per annum in respect of which for the first year an
amount of Rs.1,97,73,000 was payable in the instalments fixed as per

Schedule V of the Rules.

22.  The provision of surrender of mining lease was inserted by Rule 29-
A in the Rules, 1963 by means of the Uttar Pradesh Minor Minerals
(Concession) (Forty Seventh Amendment) Rules, 2019 which was
notified on 13.08.2019. It read as under:-

“29-A. Surrender of Mining Lease- Lease holder, on the
intended day of surrender, shall submit over and above security
deposit, an amount equivalent to 25% of the annual installment of
that year and apply for surrender along with the following
documents-

(a) No objection for transfer of Environment Clearance Certificate
obtained for the concerned lease area in favour of the State
Government or subsequent proponent.

(b) Certificate of money deposited for difference between quantity
mentioned in Environment Clearance and mined out quantity or in
case of no difference, a Certificate in this regard for the concerned
lease issued by Mines Officer/Mines Inspector.

In accordance with the above, lease-holder will be
prohibited from carrying out mining activities from the date
of application for surrender of lease and the area will be
deemed to be vacant.”

23.  Now, Rule 30 of the Rules, 2021 provides for surrender of mining

lease and it reads as follows:-



24.
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“30. Surrender of Mining Lease- Lease holder, on the intended
day of surrender, shall submit an amount equivalent to twenty-five
percent of the annual instalment of that year which may be
adjusted against the security deposit and apply for surrender along
with the following documents-

(a) no objection for transfer of Environment Clearance Certificate
obtained for the concerned lease area in favour of the State
Government or subsequent proponent.

(b)’ certificate of money deposited for difference between quantity
mentioned in Environment Clearance Certificate and mined out
quantity or in case of no difference, a Certificate in this regard for
the concerned lease issued by Senior Mines Officer/Mines
Officer/Mines Inspector.

In accordance with the above, lease-holder will be
prohibited from carrying out mining activities from the date of
application for surrender of lease and the area will be deemed to
be vacant.”

Rule 59, under which the lease of the petitioner has been

terminated, reads as follows:-

25.

“59. Consequences of non-payment of royalty rent or other
dues- (1) The State Government or any officer authorised by it in
this behalf may terminate the mining lease after serving a notice
on the lessee to pay within thirty days of the receipt of the notice
any amount due or dead rent under the lease including royalty due
to the State Government if it was not paid within fifteen days next
after the date fixed for such payment. This right shall be in
addition to and without prejudice to the right of the State
Government to realise such dues from the lessee as arrears of land
revenue.

(2) Without prejudice to the provisions of these rules, simple
interest at the rate of 18 percent per annum may be charged on any
rent, royalty, demarcation fee and any other dues under these
rules, due to the State Government after the expiry of the period of
notice under sub-rule (1);

Provided that the District Magistrate, after adjusting the
security money against the total amount due, shall issue recovery
certificate for recovery of the outstanding amount.”

Under the lease-deed, the instalments payable for the first year

were as follows:-

HRT-2
39 UL g TRf&d Tarfied

5

The original gazette notification dated October 29, 2021 as appearing on India Code website does
not mark this paragraph as (b). It has been so marked for sake of convenience.
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1. T T R : USSR 39 Ug Pl 3fafe H I AR Bl U8 R
T &7 H IUb GRT &R T I I /AR & T H IoWo IuF
(IRER) FemEet-1963 & FRM-27(3) & R Ffagr/emd & gm=ife
U STIE § & T T & IR T BT AT By |

T GRITRAT o ST PR bl T gt

(1) 9™ gy & FgflRd feed :-

oo |ggT |fhed / <uar fafd |2 g=RIfar (WodH) geT GRS T
qy IKG]
1. TH | TN fhed, 39,54,600.00 20 ufderd
¥y | fegeN,2022 (31 )
(319 B T 5H=T)
2. " ot faped, 19,77,300.00 10 ufdera
01 S9a<t, 2023
3. " qaita foed, 19,77,300.00 10 ufdera
01 Hast, 2023
4, " Tgef fved, 19,77,300.00 10 ufdera
01 9/, 2023
5. " g9 fdhed, 19,77,300.00 10 ufderd
01 3nia, 2023
6. " Ba fhed, 19,77,300.00 10 ufaera
01 53, 2023
7. " THY fped, 19,77,300.00 10 ufdera
01 S, 2023
8. " 318 fohed, 19,77,300.00 10 ufdera
01 37FgeR 2023
9. " it fope, 19,77,300.00 10 ufaerd
01 v, 2023
T 9y &) ggT g+ RIfA:-  |Bo 1,97,73.000.00 | 10 ufderd

26. In Part III of the lease, which provides for general conditions of the

lease, there is a provision for forfeiture of security deposit, which is as

follows:-

Y1-3
= SUS=4
“1. fm, vfaeTan 3iiR 9rdt @l 9T e UR UST THIH fha ST HepeT & : Il
TSR SR U<l SY WS (URER) fFammeett 1963 & fove) oo ar 39 ug
&1 et TafaeT derm foret orcf Y 9 R aY VST TRBR UST THTH PN Hobel! &
3R ufengfar ST 1 gufa: a7 Sferd: e @R Hawdt & faeg wfdery I8 & &
UgT ITH 5 9 & Jd USeR B I T R B YW o & oy
TN JraeR far SR
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27. The additional terms that are provided in the lease-deed are as

follows:-

"3rfaRs o

1. ugT fiorg & FsuIed & SRR @R SRR dcdlel URRY T 3iR
TTHTA ST TR Pls T 5 fomT Ot @+ et &1 Sarem Sfad
3iR gararqut It & Peret PRIR Bl Aifct |

2. UeeR FAmEett-1963, FRM-35 & JIgHR TSR 30 & & g W U
Hrfarg @1 iR WY @ gRMAfFT g ek ada SR avm ok et
e o I qer arEl & vy 9 e W R & R w6T F w9 w®
360 It T R geFaT RABIEST & AT IR HrowHoTlodio HART FMH Az
AP qIee/ e BT A0 BT UEER S 9@ URT / IE TR JTRoTHo3MTgoso
TpR At G, O FFad @FueT &F ¥ Uil & aRasd 8g ugd
TAd I P TUe T R T 90 $o -THoTo-11 W 3ifehd IR Pre @
ST Ue iR GRfAT 5 &t glagr anft ik IHaT wgfad vu 9 @-@[
HIT U Fed I A1e], DU H AT [N TSR I HloHtodtodlo dR
3R TRoTHoSoS o ThRI gRT Hl Rt THvd RepIfeT o &7 F H9 30
AT T GRIGT T IR F199-66 & Iuaeell & feH Tfegpd IR &
gRT Rers 77 T R Sh RpIST bl Iucied R I US1gRS a9 -35
& ISl BT IEEF IR & Al UAP 9@ & ol ufafes Fo 25,000.00 H
R oMET ISRRA HY SRR QIR Wit Ifed o &t ST v R T D
ST H Ih GARIIY I FHEkdt WA UST & AT STt I Tfhafar bt emRfey
6 S

3. TR 9§ 99T 9 A (A8 JoTs, 3FRT 9 fHdeR) HiodTe] a1 &/
uRae PRI ufiaf=2rd |

4. YR/ U U® ares @ $-THotHo-11 Te fJaxur afed ar ufat o
SR ¥ e fAfS Ifed exaneR ol U arel @ fFRiT § -tHotHo-11
W JHT IR Ple DI Ib I W UG dAT ot Sl Jg P & ol
JROTHOIANZOTI0 Fh-R TR TAT T IHBT FREV BT 3R I8 Fel
Tq I ST H IWAT| Fh HT IJUTEH 7 I dHI g1 § MG -1963 &
fARM-59 &P 3T ATRT BT JRfieR BF |

5. 9SER 03 Hiex Pl Texrs 3Mqar Tt TR § Sff &9 8, I 7S Tevrg o
G Tfhar & BT
6. FITEpRT GRT RAf=2d GRE &7 5 W= el fohdT STRRT|

7. TPpa &F &b IR el URaed uu Rid fbar SR, @8l W @l o
g e efela o)

8. USTER® P! UgT THIH P IR IR FIpict I5T TRBR g It
TRITae o Ul H TN fod ST 5 i JMmafxy 8t arit|

9. yseR TEael-1963, FM-34 & 3refiF Suafad Suaeel & AR IR
AT T IS SR Y TeR0T SR FHI01-45 5 IR Fawem g& ol
P IS P &Y U S R I8 YD g P Ul AR P AFHR WO
50,000.00 & &R & Tt afeT & fol SRft 8t

10. T / URae & Sy B 81 6 T9ed feR! USSR &f 81l

11. 9£SR §RI Alo 9 IR, HAlo T 8RT WU a1e@m Hlo war
IR GRT UTRT 3TN T GTer b SR
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12. o1 T It & ST & IRy IS DI IIg I12aT TORTIED Ufham
AT Bl 8, A7 3ahT Trgul et useR &1 &Fft wa afe 59 e H a8
T BT & I STBT 987 USSR gIRT faham STRATT|

13. 5T TRHR INAT g WRPR gRT IS 7|t / rfafdi § i qene
BT & 31T DIS 91T 37era e ueegTfiie <t STt & ) 98 USSR &l 717 8T

14. USSR GRT I5Y AT s TRPR GRT T -599 R g o= @ gob
oIl IaR faqF @1 SodloTho, el WA HI[USIE (StoTHoTFo)
TR ST fasar SR

15. USSR ®I G &F § U5 AT Pl FH{07 T BRAT BT T A JaA 1T T
SRT BIS fare S far ST 8, a1 S99 foldl 98 9 S HaR g |

16. JsER & SR U< U@l (TRER) FRMEe 1963 Jo1 Hefed gd
R RIAREN U AT TR o STl T &R Tt AT 81T

17. U=SR iigpd Ud fAegifhd @9 &7 § qrex et oft ge o @ o 78
|

18. UseR fgHTEeh 1963 & FH-73 & Wae™i & FRid ydadt 37 &
g § AP I Jollg , AR, SHaNt iR i & facdy TuE § uuA
ToTHo-12 § Riefaart iR i vd @iied Meee & aeflg swrafe o
S faerolt TRga ¥ qor s ¥9g & HidR faRur wRga & A
fIthet 89 R Wo 2000.00 Ht AT FHT 9Ff BN FAT USeR B W g,
G U] [Jeikg &Y <t o1 SEe =T SR

19. T & $ & SRE IR DI 37T WS / SUGFS W 81ar &
IHh! T Y2ER dchlel el ST a1 Ydcd Ud @HeH [I9rT (Jolo)

P AT PRITT Ud SR @Y S|

20. Ho Far™ =R H Wegd e arfdet (¥F) Ho-114/2014 (P HI
ST JFRE oM gfosan) # uika fad eiee i 08.01.2020 @
STUTET USTHR T F=AT STaRT BIT: -

The mining lease holders shall, after ceasing mining operation, undertake
regrassing the mining area and any other area which may have been disturbed
due to their mining activities and restore the land to a condition which is fit for
growth of fooder, flora funna etc.

20. USSR ®F U & H @S & Ffd RAerT 8g IeE &1 ¥ TR B
PR U TTERUT T FRa &g W / IUGIST BT G G Rt R o SURT
&1 T FHHIRUT TR &I G&TRIYUT T BRI

21. TP &= H TR T T SR & 918 & G BRI B bl SgAf &
SR

22. G UgT i & ugrd Afasg § a7 9 a1 et o/ e gy aaf
& FIURT BRY AR &b HROT U 5 I R Ih FemEet 1963 & FrH
60 & AL Jfhgh TR A T &b F4TT T T IR & SIRAT |

23. USeR GRI G &5 Jeb Ugd A &Y & g IR IR SRAT | fS Sl
& yRas gq foedt HIeddR & I I 8= IR BT FHfor fosar Sram &
T PAPR b AT FeAfa Tt sfvera e Fo’t drfe,
<IN 5 Uegd dRAT STfFaR BRI I o (4Hfor § 89 atel @ & foty o
IRER BT DS ST &T R
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24. g ¥ I ol ™ @i ueref o7 if¥eaeT a9 faur 6 fafed
Teafa & oA T a7 717 I 81 fhar SR

25. Hpd TFF gt &4 B aRfY & aeR DIg Ay T IR M R Ih
fPRMTEE 1963 & a9 60 & 31eliF g SFavR [ S & o =
gl fRed fohar SR

26. FEAECA-1963 & FRM-41(F) & M ST Sua=ai & AR
SAGRT § T 7 / fAveR & A1 § @ aif g 81 UgeR S
I & ISl BT I BT AT TRAT ST & Al Yedeh IAER H Uiel eI
B Dl R QMET & ol SRt 21| oy Y SRk Sfefed geRifer o ST
I H [Ihel 89 IR I gRRITSY Dl U & et ST i it wigf 6 eeRife
& wekddt H TR

27. fAmEe-1963 & F9-44 § Suafaq &t T} foedt ot @ Ff1 e &R
TR &R B0 Y QMR / SUBYT o ol SR} 81 Ry &l Sk eFRIfer ST
I H [Ihel 89 W FRFAd Ug & HIUE ST o TR wigfa B R 9
BHeldt PR o STRAT

28. Hligd T UgT & & iR foell ufdaf~ad & (I 31s 1) H T o
TE fohaT STRATT U9 UfGaf=ad &9 H @9 IR 9 R FRETgER @94 Uel
FHTH T ST Hepa &

29. IR d€ AT & G 5 @ & Tevg 03 () Hier sryEr are”
ol H | ST =g 81, I & fohar SR

30. YR TewdT gqvT-9 B IS odi do So¥o IuwEa (IRER)
feTaett, 1963 & FI9-34(4) & TR ATerd SRT IAIRd &= AT
q IfSfEd o1af &7 Ul SR & fhar ST a9gd gl

31. UgTeRe ffed ST Afeer & gt o fawe 8 ST R 0 Tdd 9@
Hl 2 H YT U &R B9 i o ORI 6 SIRef ey i S
FeRIA ST _ H fIthel 89 R I8 ug & A1ver ST Y it wfegfar &t
GRS Peldt PR ot STRAf

32. $-Fifder H8 $-Nar fasiw e 02.08.2021 & fiwg Ho-22 & -
(1) T 3ATEET B USIURS gRT T4 U] e fosam w1 21 I8 3-fAfder 98 -
T 05 oy & 3rafey g HufRa 7HT & R &1 @4 Uzt faorg fsureT &
SR IURF(AST &t 7T FerfRor oy graeeht vrefHr-us / grar /97 98t 8rm "

28. Evidently, the instalments were fixed in the lease deed as per
Schedule V of the Rules. The application for surrender of mining lease is
required to be considered under Rule 30 of the Rules, 2021. Therefore,
lease holder has to ensure that on the day of the intended surrender, an
amount equivalent to 25 percent of the annual instalment of that year is
submitted by him which may be adjusted against the security deposit. Two
documents are required to be furnished along with the surrender
application. One i1s a document declaring no objection for transfer of

Environment Clearance Certificate® obtained for the concerned lease area

6 ECC
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in favour of the State Government or subsequent proponent. Secondly, the
application for surrender is to be accompanied by a certificate of money
deposited for difference between quantity mentioned in the ECC and
mined out quantity or in case of no difference, a certificate in this regard
for the concerned lease deed issued by the competent officer/Inspector. In
the last paragraph of Rule 30, the consequences of such an application
being filed are mentioned. It reads that in accordance with the above, the
lease holder will be prohibited from carrying out mining activities from
the date of application for surrender of lease and the area will be deemed

to be vacant.

29. A reading of Rule 30 reflects that it presumes that compliance of
the terms of the lease have been made by the lease holder till the intended
day of surrender. That is to say, inter alia, a condition precedent to the
moving of a valid application for surrender would be that the due
instalments and other dues payable under the terms of the lease have been
deposited. Any violation of the terms of the lease would attract action of
termination of the lease. The requirement in Rule 30 of deposit of 25
percent of the annual instalment of that year (in which the intended day of
surrender falls), which may be adjusted against the security deposit, has to
be read as being in the nature of compulsory exaction due to surrender of
the mining lease prior to the expiry of the lease. Therefore, in a case of
surrender, the security deposit cannot be adjusted against any outstanding
installments or other dues except against the adjustment of the 25%
deposit of the annual installment specified in Rule 30. The loss of revenue
to the State Government due to such surrender would be a plausible
reason for inserting this requirement which is in public interest. However,
in the event of termination of the mining lease under the provisions of

Rule 59, the security deposit can be adjusted against the total amount due.

As far as the requirement of no objection for transfer of

Environment Clearance Certificate obtained for the concerned lease area
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in favour of the State Government or subsequent proponent is concerned,
it 1s an important consideration in the interest of State Government’s
revenue inasmuch as under the proviso to sub-Rule (5) of Rule 35 of the
Rules, 2021, the environment clearance granted in favour of such lessee
may be transferred to a legal person in favour of whom such lease is

settled within the lease validity period.

30. Evidently, the application for surrender was filed by the petitioner
on 18.5.2023, but without depositing the entire amount of instalment for
the month of April 2023 and without depositing the instalment for the
month of May 2023 (that is, the 5" and 6" instalments payable on
01.04.2023 and 01.05.2023 respectively), and further, without the two
requisite  documents that were required to be filed alongwith the
application. Compliance of the provisions of Section 30 is stated to have
been made by the petitioner in the letter dated 26.5.2023. The deposit of
the balance amount for the month of April 2023 was noted in the report
put up before the District Magistrate by the concerned officers on
29/31.5.2023, on which application the District Magistrate made the
afore-quoted noting dated 2.6.2023.

31. The notice of the District Magistrate dated 30.6.2023 to the
petitioner demanding ‘royalty’ for the month of May, 2023 for purpose of
issue of ‘no dues certificate’ is required to be read also in context of
Clause (b) of Section 30. That is to say, it is referable also to the provision
of the Rule itself which is the requirement of certificate of money deposit
for difference, if any, between the quantity mentioned in the ECC and the
mined out quantity. It necessitates submission of certificate of deposit of
that money payable to the extent of the quantity of the mineral mined out.
The certificate of deposit envisaged in Rule 30 has nothing to do with the
requirement of deposit of the due instalments under the terms of the lease.
Therefore, the notice dated 30.06.2023 of the District Magistrate is to be
read as an indication to the petitioner to comply with the terms of the

lease by depositing the due instalments (referred to in the notice as
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‘royalty’) which would be a condition precedent to the moving of the
application for surrender of the mining lease. The phrase ‘intended day of
surrender’ appearing in Rule 30 of the Rules, 2021 would be the day by
which all due instalments are paid and on that day no instalments or other
dues are outstanding, under the terms of the lease, for and till the month in

which such day falls.

32. At this stage it is important to discuss Section 15(3) of the Act,
1957 which has been relied upon in the aforesaid judgment of Vipul
Tyagi in which judgment it is observed, inter alia, that once the lease
holder admittedly did not carry out any mining operations, no royalty was
liable to be recovered from him. For convenience, Section 15 is quoted in

its entirety:-

“15. Power of State Governments to make rules in respect of minor
minerals.—(1) The State Government may, by notification in the Official
Gazette, make Rules for, regulating the grant of quarry leases, mining
leases or other mineral concessions in respect of minor minerals and for
purposes connected therewith.

(1-A) In particular and without prejudice to the generality of the foregoing
power, such rules may provide for all or any of the following matters,
namely:—

(a) the person by whom and the manner in which, applications for
quarry leases, mining leases or other mineral concessions may be
made and the fees to be paid therefor;

(b) the time within which, and the form in which, acknowledgement of
the receipt of any such applications may be sent;

(c) the matters which may be considered where applications in respect
of the same land are received within the same day;

(d) the terms on which, and the conditions subject to which and
the authority by which quarry leases, mining leases or other
mineral concessions may be granted or renewed;

(e) the procedure for obtaining quarry leases, mining leases or
other mineral concessions;

(f) the facilities to be afforded by holders of quarry leases, mining
leases or other mineral concessions to persons deputed by the
Government for the purpose of undertaking research or training in
matters relating to mining operations;
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(g) the fixing and collection of rent, royalty, fees, dead rent, fines
or other charges and the time within which and the manner in
which these shall be payable;

(h) the manner in which rights of third parties may be protected
(whether by way of payment of compensation or otherwise) in cases
where any such party is prejudicially affected by reason of any
prospecting or mining operations;

(1) the manner in which rehabilitation of flora and other vegetation
such as trees, shrubs and the like destroyed by reason of any quarrying
or mining operations shall be made in the same area or in any other
area selected by the State Government (whether by way of
reimbursement of the cost of rehabilitation or otherwise) by the person
holding the quarrying or mining lease;

(j) the manner in which and the conditions subject to which, a quarry
lease, mining lease or other mineral concession may be transferred;

(k) the construction, maintenance and use of roads power transmission
lines, tramways, railways, serial rope ways, pipelines and the making
of passage for water for mining purposes on any land comprised in a
quarry or mining lease or other mineral concession,;

(1) the form of registers to be maintained under this Act;

(m) the reports and statements to be submitted by holders of quarry or
mining leases or other mineral concessions and the authority to which
such reports and statements shall be submitted;

(n) the period within which and the manner in which and the authority
to which applications for revision of any order passed by any authority
under these rules may be made, the fees to be paid therefore, and the
powers of the revisional authority; and

(o) any other matter which is to be, or may be, prescribed.

(2) Until rules are made under sub-section (1), any rules made by a state
Government regulating the grant of quarry leases, mining leases or other
mineral concessions in respect of minor minerals which are in force
immediately before the commencement of these Act shall continue in force.

(3) The holder of a mining lease or any other mineral concession
granted under any rule made under sub-section (1) shall pay royalty or
dead rent, whichever is more in respect of minor minerals removed or
consumed by him or by his agent, manager, employee, contractor or
sub-lessee at the rate prescribed for the time being in the rules framed
by the State Government in respect of minor minerals:

Provided that the State Government shall not enhance the rate
of royalty or dead rent in respect of any minor mineral for more than
once during any period of three years.
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(4) Without prejudice to sub-sections (1), (2) and sub-section (3), the State
Government may, by notification, make rules for regulating the provisions
of this Act for the following, namely:—

(a) the manner in which the District Mineral Foundation shall work for
the interest and benefit of persons and areas affected by mining under
sub-section (2) of section 9B;

(b) the composition and functions of the District Mineral Foundation
under sub-section (3) of section 9B; and

(c) the amount of payment to be made to the District Mineral
Foundation by concession holders of minor minerals under section
15A.”

(emphasis supplied)

Section 15 of the Act, 1957 pertains to the power of the State
Government to make rules in respect of minor minerals. Sub-section (1)
thereof gives general power to the State Governments to make rules for
regulating the grant of quarry leases and mining leases or other mineral
concessions in respect of minor minerals and for the purposes connected
therewith, by issuing notification in the official gazette. Sub-section (1-A)
was inserted by Act No. 37 of 1986 with effect from 10.2.1987 which
provides for several matters in respect of all or any of which, the rules that
can be made by the State Government may provide for without prejudice

to the generality of the power delegated under sub-section (1).

33. Constitutionality of Section 15(1) of the Act, 1957 came up for
consideration before the Supreme Court in the case of D.K. Trivedi and
sons and others Vs. State of Gujarat and others’. Further, the scope of
sub-Section (3) of Section 15 was also considered therein for purpose of
that case. After considering the legislative history of the Act, 1957, that
provided for regulation of mining of minerals, the Supreme Court noted
that the legislature of the Dominion of India enacted the Mines and
Minerals (Regulation and Development) Act, 1948 with the object of
regulating mines and oilfields and mineral development; under Section 5
of this Act, the Central Government made the Mineral Concessions Rules,

1949 and Rule 4 thereof provided that the said Rules shall not apply to

7 1986 (Supp) SCC 20
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minor minerals, the extraction of which shall be regulated by such rules as
the Provincial Government may prescribe. Thereafter, the Act, 1957 was
enacted which defined the term ‘minor mineral’ and also a number of
provisions which till then had been dealt with under the rule making
power of the Central Government were transferred to the Act, 1957 in
order to restrict the scope of subsidiary legislation. The Act, 1957 was
subjected to amendments with important amendments being effected
pursuant to the enactment of the Mines and Minerals (Regulation and
Development) Amendment Act, 1972°. Amongst the principle changes so
effected, were the imposition of specific obligation on holders of mining
leases in respect of payment of royalty for minerals removed by their
agents, sub-lessees or employees; providing a statutory basis for a
calculation of a dead rent; and the application of minor minerals rules to
quarry leases. The Supreme Court noted the distinct provisions of Section
13, 14 and 15 of the Act, 1957 and the amendment effected by insertion of
sub-section (3) in Section 15 with retrospective effect by the Amendment
Act, 1972. It was noted that in exercise of power conferred by Section 13
of the Act, 1957, the Central Government by notification made the Minor
Minerals (Concession) Rules, 1960; that in exercise of power conferred
by Section 15(1) of the Act, 1957, various State Governments made rules
in respect of minor minerals. The majority of the States provided for two
types of the minerals concessions namely, a lease on tenure basis and a
permit to extract a specified quantity of a minor minerals. Thereafter, the
Supreme Court while examining the rule making power conferred on the
State Government by Section 15(1) observed that although under Section
14, Section 13 is one of the sections which does not apply to minor
minerals, the language of Section 13(1) is in pari materia with the
language of Section 15(1). It was observed that each of the provisions
{that is, Sections 13(1) and 15(1)} confers the powers to make rules for
“regulating”. The Court referred to Entry 54 in the Union List to hold that

Section 4 to 12 form a group of sections under the heading “General

8 Amendment Act, 1972
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Restrictions On Undertaking Prospecting and Mining Operations” and
exclusion of the application of these sections to minor minerals meant that
the restrictions would not apply to the minor minerals but it was left to the
State Governments to prescribe such restrictions as they thought fit by the
rules made under Section 15(1)°. It was held that Sections 13, 14 and 15
fall in the group of sections which bears the header “Rules for Regulating
Grant of Prospecting Licenses and Mining Leases” and these three
sections have to be read together. The Supreme Court held that in drafting,
that Section 13 would not apply to quarry leases, minor leases or other
mineral concessions in respect of minor minerals, what was done was to
take away from the Central Government the power to make rules in
respect of minor minerals and to confer that power by Section 15(1) upon
the State Governments. The terms royalty and dead rent were enunciated

by the Supreme Court as follows:

“39. In a mining lease the consideration usually moving from the lessee
to the lessor is the rent for the area leased (often called surface rent),
dead rent and royalty. Since the mining lease confers upon the lessee
the right not merely to enjoy the property as under an ordinary lease but
also to extract minerals from the land and to appropriate them for his
own use or benefit, in addition to the usual rent for the area demised,
the lessee is required to pay a certain amount in respect of the minerals
extracted proportionate to the quantity so extracted. Such payment is
called “royalty”. It may, however, be that the mine is not worked
properly so as not to yield enough return to the lessor in the shape of
royalty. In order to ensure for the lessor a regular income, whether the
mine is worked or not, a fixed amount is provided to be paid to him by
the lessee. This is called “dead rent.” “Dead rent” is calculated on the
basis of the area leased while royalty is calculated on the quantity of
minerals extracted or removed. Thus, while dead rent is a fixed return
to the lessor, royalty is a return which varies with the quantity of
minerals extracted or removed. Since dead rent and royalty are both a
return to the lessor in respect of the area leased, looked at from one
point of view dead rent can be described as the minimum guaranteed
amount of royalty payable to the lessor but calculated on the basis of
the area leased and not on the quantity of minerals extracted or
removed. In fact, clause (ix) of Rule 3 of the Rajasthan Minor Mineral

9  Sub-section (1-A) was inserted by Act No. 37 of 1986 which was notified by publication on 22"
August, 1986 with effect from 10.2.1987, that is, after the aforesaid judgment in D.K. Trivedi.
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Concession Rules, 1977, defines “dead rent” as meaning “the minimum
guaranteed amount of royalty per year payable as per rules or
agreement under a mining lease”. Stipulations providing for the lessee's
liability to pay surface rent, dead rent and royalty to the lessor are the
usual covenants to be found in a mining lease.”

It was observed that the powers to make rules for regulating the
grant of such leases include the power to fix the consideration payable by
the lessee to the lessor in the shape of ordinary rent or service rent, dead

rent and royalty.

While referring to the provisions of sub-section (3) of Section 15 of

the Act, 1957, the Supreme Court observed as follows:

“45. A proper reading of sub-section (3) of Section 15 shows that it
does not confer any power upon the State Governments to make rules
with respect to royalty. Royalty is payable by the holder of a quarry
lease or mining lease or other mineral concession granted under rules
made under sub-section (1) of Section 15. What sub-section (3) does is
to make such holder liable to pay royalty in respect of minor minerals
removed or consumed not only by him but also by his agent, manager,
employee, contractor or sub-lessee. It thus casts a vicarious liability
upon such holder to pay royalty in respect of the acts of persons other
than himself. The very fact that under sub-section (3) the liability of
such holder is to pay royalty “at the rate prescribed for the time being in
the rules framed by the State Government in respect of minor minerals”
shows that the prescribing of the rate of royalty in respect of minor
minerals is to be done under the rule-making power of the State
Governments which is to be found in sub-section (1) of Section 15. Yet
another purpose of enacting sub-section (3) is to be found in the proviso
to that sub-section which prohibits the State Government from
enhancing the rate of royalty in respect of any minor mineral for more
than once during any period of four years'. If the reliance placed by the
Gujarat and the Andhra Pradesh High Courts on sub-section (3) of
Section 15 in order to ascertain the intention of Parliament was
misplaced, their reliance upon Section 9-A was even more misplaced.
Section 9-A was inserted in the 1957 Act by the Amendment Act of
1972 but it was not inserted with retrospective effect. It was, therefore,
not there when Section 15(1) was placed upon the statute book while
enacting the 1957 Act. Section 9-A was enacted with a two-fold
purpose. It cast a liability upon the holder of a mining lease whether

10 Substituted by Act No.37 of 1986 to read “three” years for the word “four”.
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granted before or after the commencement of the 1972 Act, that is,
either before or after September 12, 1972, to pay to the State
Government dead rent at the rates specified for the time being in the
Third Schedule to the 1957 Act “notwithstanding anything contained in
the instrument of lease or in any other law for the time being in force”.
The purpose of inserting Section 9-A in the 1957 Act, as stated in the
Statement of Objects and Reasons to Legislative Bill 83 of 1972, was to
make a “provision of a statutory basis for calculation of dead rent”.
Section 9-A also provides that the liability of the lessee would be to pay
either royalty or dead rent whichever is greater, thus embodying in the
Act what was contained in the proviso to clause (c) of Rule 27 of the
Minor Mineral Concession Rules, 1960. Section 9-A was inserted also
with a view to prohibit the Central Government from enhancing the rate
of dead rent more than once during any period of four years. It is
pertinent to note that by the Amendment Act of 1972 Section 9 was also
amended. While under the original sub-section (1) of Section 9 the
liability of the holder of a mining lease was only to pay royalty in
respect of any mineral removed by him, after the amendment he is
made liable to pay royalty in respect of any mineral “removed or
consumed by him or by his agent, manager, employee, contractor or
sub-lessee”. By the Amendment Act of 1972 the power of the Central
Government to amend by notification the Second Schedule which
specifies the rate of royalty was also curtailed by inserting a proviso to
Section 9(3) in order to provide that the Central Government shall not
enhance the rate of royalty in respect of any mineral more than once
during any period of four years. The amendments made by the
Amendment Act of 1972 have, therefore, no relevance for ascertaining
the scope of the rule-making power of the State Governments under
Section 15(1).

48. It was then contended that the very language of sub-section (1) of
Section 15 shows that it does not confer any power upon the State
Governments to enhance the rate of royalty or dead rent because the
rules which are to be made under that sub-section are for regulating the
grant of quarry leases, mining leases and other mineral concessions in
respect of minor minerals and, therefore, the rules under that sub-
section can be made only with respect to the time when such leases or
concessions are granted and not with respect to any point of time
subsequent thereto and there being no provision similar to sub-section
(3) of Section 15 with respect to dead rent, any rule providing for
increase in the rate of dead rent during the subsistence of a lease would
be ultra vires Section 15. This submission is devoid of substance. As
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pointed out earlier, sub-section (3) of Section 15 does not confer any
power to amend the rules made under Section 15(1), for the power to
amend the rules is comprehended within the power to make the rules
conferred by sub-section (1) of Section 15. The construction sought to
be placed upon the word “grant” in Section 15(1) also cannot be
accepted. While granting a lease it is open to the grantor to prescribe
conditions which are to be observed during the period of the grant and
also to provide for the forfeiture of the lease on breach of any of those
conditions. If the grant of a lease were not to prescribe such conditions,
the lessee could with impunity commit breaches of the conditions of the
lease. Ordinary leases of immovable property at times provide for
periodic increases of rent and there is no reason why such increases
should not be made in a mining or quarry lease or other mineral
concession granted under a regulatory statute intended for the benefit of
the public and even less reason why such a statute should not confer
power to make rules providing for increases in the rate of dead rent
during the subsistence of the lease. In any event, the power to make
rules under Section 15(1) is also for purposes connected with the grant
of mining and quarry leases and other mineral concessions and the
expression “and for purposes connected therewith” read with the word
“grant” would include the power to enhance the rate of dead rent during
the subsistence of the lease.”

The Supreme Court summarized its conclusions in paragraph 76 of
the aforesaid judgment. Extract of the conclusions for purpose of this case

are as follows:-

“76. To summarize our conclusions:

(1) Sub-section (1) of Section 15 of the Mines and Minerals
(Regulation and Development) Act, 1957, is constitutional and valid
and the rule-making power conferred thereunder upon the State
Governments does not amount to excessive delegation of legislative
power to the executive.

(2) There are sufficient guidelines provided in the 1957 Act for the
exercise of the rule-making power of the State Governments under
Section 15(1) of the 1957 Act. These guidelines are to be found in the
object for which such power is conferred, namely, “for regulating the
grant of quarry leases, mining leases or other mineral concessions in
respect of minor minerals and for purposes connected therewith”; the
meaning of the word ‘regulating’, the scope of the phrase “for purposes
connected therewith”; the illustrative matters set out in sub-section (2)
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of Section 13; and the restrictions and other matters contained in
Sections 4 to 12 of the 1957 Act.

(3) The power to make rules conferred by Section 15(1) includes the
power to make rules charging dead rent and royalty.

(4) The power to make rules under Section 15(1) includes the power to
amend the rules so made, including the power to amend the rules so as
to enhance the rates of royalty and dead rent.

(5) A State Government is entitled to amend the rules under Section
15(1) enhancing the rates of royalty and dead rent even as regards
leases subsisting at the date of such amendment.

(6) Sub-section (3) of Section 15 does not confer upon the State
Governments the power to make rules charging royalty or to enhance
the rate of royalty so charged from time to time.

(7) The sole repository of the power of the State Governments to make
rules and amendments thereto, including amendments enhancing the
rates of royalty and dead rent, is sub-section (1) of Section 15.

It is pertinent to mention here that sub-section (1-A) of Section 15

of the Act, 1957 which provides for the rules made by the State

Governments to provide in particular for all or any of the matters

mentioned therein without prejudice to the generality of the power under

sub-section (1), specifically refers to certain matters, which, inter alia,

arc:-

(d) the terms on which, and the conditions subject to which and
the authority by which quarry leases, mining leases or other
mineral concessions may be granted or renewed;

(e) the procedure for obtaining quarry leases, mining leases or
other mineral concessions;

(g) the fixing and collection of rent, royalty, fees, dead rent,
fines or other charges and the time within which and the manner
in which these shall be payable.



26

Thus, the delegation of rule making power to the State
Governments is of a wide spectrum concerning, inter alia, the matters
specified in the afore-quoted clauses, which is without prejudice to the

generality of power under sub-section (1) of Section 15.

35. It has been held in D.K. Trivedi that sub-section (3) of Section 15
of the Act, 1957 does not confer any power upon the State Governments
to make rules with respect to royalty. Royalty is payable by the holder of a
quarry lease or mining lease or other mineral concession granted under
rules made under sub-section (1) of Section 15. What sub-section (3) does
is to make such holder liable to pay royalty in respect of minor minerals
removed or consumed not only by him but also by his agent, manager,
employee, contractor or sub-lessee. It thus casts a vicarious liability upon
such holder to pay royalty in respect of the acts of persons other than
himself. The very fact that under sub-section (3) the liability of such
holder is to pay royalty “at the rate prescribed for the time being in the
rules framed by the State Government in respect of minor minerals”
shows that the prescribing of the rate of royalty in respect of minor
minerals is to be done under the rule-making power of the State

Governments which is to be found in sub-section (1) of Section 15.

36. In the year 2012, the State Government amended the provisions of
auction/ tender/ auction-cum-tender or e-auction lease, and declaration by
the State Government of the area or areas which may be leased out in such
manner. This was incorporated in the rules, 1963 by substitution of the
existing Rule 23 and other rules by means of a Notification dated
23.12.2012. In the year 2017, the State Government formulated a Mining
Policy which sought to increase its share from revenue obtained from
minerals over the next five years from 1.85% to 3% while working
towards sustainable socio-economic development through mines and

minerals, conservation of minerals, and maintaining the balance between
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environment and ecology. The aims and objects of the policy, inter alia,
included promotion of opportunities of employment in the mining sector;
providing encouragement to healthy competition in the mining industry;
to encourage investment of private capital in the procedure for mineral
development and to develop entrepreneurship; for bringing transparency
in the procedure for approval of concessions in minerals, the process for
implementation of e-tendering/e-auction/e-bidding, and while simplifying
the procedure for administration of mining, making the process

transparent and free from corruption.

37. The State Government also issued a Government Order dated
14.8.2017 in respect of mining concessions in sand, moram, bajari etc.
available in the river beds by way of e-tendering-cum-e-auction of the
areas. This Government Order provides, inter alia, that bids for minerals
will be made on the basis of per cubic meter which would not be less than
the royalty fixed in Schedule I of the Rules, 1963. The highest bid
received would be multiplied by the estimated quantity in cubic meters
and the amount due for the first year would be calculated accordingly
which amount would be enhanced by 10 percent in every subsequent year.
Various other procedures are prescribed in the Government Order.
However, in the Rules, 2021, as stated aforesaid, the procedure for grant
of auction lease has since been specified in Chapter IV thereof.

It would be pertinent to mention here that under the Rules, 2021,
royalty is payable in terms of Rule 21 of Chapter III which reads as under:

“21. Royalty — (1) The holder of a mining lease granted on or
after the commencement of these rules shall pay royalty in
respect of any mineral removed by him from the lease area at
the rates for the time being specified in the First Schedule to
these rules.

(2)  Notwithstanding anything to the contrary contained in Rule
3, royalty should be payable by concerned brick klin owner or
user of ordinary clay or ordinary earth at the rate, for the time
being, specified in First Schedule to these rules:

Provided that the State Government shall take fees to be
known as Regulating Fees from brick klin owners in respect of
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districts categorized, on the basis of paya’s at such rates as may be
notified from time to time by it.

(3) The State Government may, by notification in the Gazette,
amend the First Schedule so as to include therein or exclude there
from or enhance or reduce the rate of royalty in respect of any
mineral with effect from such date as may be specified in the
notification:

Provided that the State Government shall not enhance the
rate of royalty in respect of any mineral for more than once during
any period of three years and shall not fix the royalty at the rate of
more than 20 percent of the pit's mouth value.

(4)  Where the royalty is to be charged on the pit's mouth value
of the mineral, the State Government may assess such value at the
time of the grant of the lease and the rate of royalty will be
mentioned in the lease deed. It shall be open to the State
Government to re-assess not more than once in a year the pit’s
mouth value if it considers that an enhancement is necessary.

(5) Regulating Fees may be determined by the State
Government from time to time on minerals entering the State from
other States.”

(emphasis supplied)

As regard the auction lease which is the case in the instant petition,

the installments are payable under sub-rule (3) of Rule 27 which reads as

under:

“27. Procedure for approval/grant of Lease by e-tender/e-
auction/e-tender-cum-e-auction -

(1) e

(3)  Upon grant of lease, the lease holder of river bed minerals
such as sand, morrum, bajri boulder shall make payment of such
amount as mentioned in the Fifth Schedule and the lease holder of
other minerals shall make payment of such amount as mentioned
in the Fourth Schedule.”

As noted above, the application of provisions of Chapter III is

excluded by means of sub-rule (3) of Rule 23 of Chapter I'V.
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38. In the backdrop of the aforesaid discussion, in a case of auction
lease that is covered by Chapter IV of the Rules, 2021, to say that while
considering an application of surrender of mining lease, ‘royalty’ would
be payable only to the extent of the mineral removed or consumed, would
not be appropriate. Doubtless, where there occurs violation of the terms
and conditions of the mining lease which is not promptly attended to by
the lessee, the authorities are required to take steps without delay for
termination of the lease in the interest of all concerned. But where the
mining lease deed executed in Form MM-6 or in similar format under the
Rules made under the provisions of Section 15 (1) and (1-A) of the Act,
1957 provides for the quantity of minor mineral to be excavated annually
in cubic meters, and the highest bid offered by the lessee, and the total
amount of instalments payable in the first year and subsequent years,
which also form the consideration for the contract, then the instalments
would be payable under the terms of the lease. Therefore, the provisions
of Section 15 (3) of the Act, 1957 cannot be read or interpreted in a
manner to confer a benefit on the lessee for not paying the installments
where no mineral has been removed or consumed by him. Thus, to this
extent, the judgment of this court in Vipul Tyagi when read in the light of
the judgment of the Supreme Court in D.K. Trivedi, the provisions of the
Act 1957, and of the Rules of the State Government framed under the
powers delegated by the Act 1957, would not operate as a binding

precedent.

39. Inthe present case, as noted above, the petitioner did not furnish the
requisite documents along with his application for surrender dated
18.5.2023 nor did he pay the due instalment for that month. Therefore, the
instalments due until that day were payable by the petitioner under the
terms and conditions of the lease-deed. As noted above, the petitioner
reported compliance of Rule 30 aforesaid by his letter dated 26.5.2023.
However, till that date, he had deposited only the fifth instalment for the
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month of April 2023 and not the sixth instalment for the month of May,
2023.

40. Payment of the sixth instalment which fell due on 01.05.2023
would have been, under the circumstances, one of the conditions
precedent to render the application for surrender of mining lease valid.
Had that deposit been made by the petitioner, and no other dues were
outstanding, and other conditions of Rule 30 of the Rules, 2021 been met,
the respondents would have been under an obligation to accept the
surrender of the mining lease. As observed above, the noting of the
District Magistrate on 2.6.2023 regarding the office note / report dated
29/31.5.2023, would have to be read in light of requirement of compliance
of the provisions of Rule 30 aforesaid. In any view of the matter, the
noting of the District Magistrate that “further proceeding also be taken”
can only be construed to mean ensuring due compliance. The sixth
instalment not having been paid, the seventh instalment too became due

and payable on the due date, that is, on 01.06.2023.

41. For the reasons aforesaid, the petitioner cannot claim benefit of the
report of the Mining Officer dated 15.6.2023 that the mining work in the
leased areca has been stopped from 1.5.2023 for not paying the due
installments. That report is relevant only insofar as issuance of the
certificate under clause (b) of Rule 30 is concerned. Therefore, the notice
dated 30.6.2023 sent by the District Magistrate to the petitioner, asking
him to deposit the instalment of May and June 2023 is relevant. Under the
circumstances, the surrender application dated 18.5.2023 moved by the
petitioner was not valid for want of compliance of the provisions of Rule
30 of the Rules, 2021 as well as for non-payment of due installments and
other dues, and consequently, the District Magistrate was not bound to
accept the application for surrender. In fact, he had no option but, in view
of non-compliance by the petitioner of the notice dated 30.6.2023, to
terminate his lease by means of the impugned order dated 4.8.2023 in

terms of Rule 59. It has been held above that the amount of 25 percent of
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the annual instalment of the year which may be adjusted against the
security deposit that is required to be submitted on the intended day of
surrender, is in the nature of compulsory exaction due to surrender of the
mining lease prior to the expiry of the lease. The amount of the security
deposit cannot be set-off against the instalments due and payable under
the terms of the lease in cases where the surrender application is being

positively considered. The first question is answered accordingly.

42. Clause (i) of Part-III of the lease, which has been quoted above,
enables the State Government to forfeit the security amount in full or in
part where the Rules, contracts or terms and conditions are breached,
provided that proper opportunity is accorded to the lease-holder prior to
the termination of the lease. The notice aforesaid dated 30.6.2023 is only
in compliance of the said provision of the lease-deed that mandates grant
of proper opportunity to the lease-holder. It has been observed above that
the sixth and seventh instalments were due and payable under the terms of
the lease which had not been paid. Under the circumstances, the forfeiture
of the security deposit cannot be faulted. The second question is thus

answered.

43. In view of the aforesaid, since the application for surrender has
been held to be not valid, and since the termination of the lease by the
impugned order has been upheld, and since the sixth and seventh
instalments due under the terms of the lease have been held to be payable,
the sixth and seventh installments are liable to be recovered from the

petitioner. The third question is, accordingly, answered.
44. This petition is therefore, dismissed.

Order Date :- 31.7.2024
A. V. Singh/SK

Digitally signed by :-
SUSHEEL KUMAR
High Court of Judicature at Allahabad
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