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CORAM : HON'BLE SAURABH SHYAM SHAMSHERY,J.

1. Present bunch of applications filed under Section 482 Cr.P.C. are
arising out of commercial transaction between parties, wherein number of

cheques allegedly issued in favour of Complainant by applicant Company
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were got dishonoured and the Complainant has initiated separate

proceedings under the provisions of Section 138 of Negotiation Instruments

Act, 1881 (hereinafter referred to as “NI Act”).

2.

Legal and factual issue involved in all cases are common, therefore,

all the applications are being decided by this common judgment.

Factual Matrix

3.

In order to appreciate factual and legal issue involved in present cases,

it would be relevant to reproduce relevant documents annexed in leading

matter being Application under Section 482 No. 617 of 2020 as under:

A.

Complainant has filed a complaint under Sections 138, 141 and 142 of

NI Act and the same in its entirety is reproduced hereinafter:

e & 12 areff arerer g€ mieFew @1 Afas &) sifv Fua
TR PRIGR $1 GHIeT Feal &1 GRare] &l % 8RR B St
¥ g8 T WIS 9IS g1 & BT 37Tt &, T i vt & gRardt
P T GINT e TS SVl ATEEIG RIS T Nfder dgT TFTgY
P TR Biv FeTrg 4T =T o7l [ ST | fae wirg greo
GRT & dYb To- 084178 fFid- 05.05.2012 FEIAT
5,00,000/~ %o @I Gog I 4 QAT g~ YT BT foar
T Tl GRETE! §IRT Sk 9% RIHIGER YA 8g 99T dd, d@
3iTw qEIeT IFYR F FAFETER ega ) g RaefiTr T o
9P [341 ST & 39 fwuft & &re & @it 4 &7 39T & 1" argg
P 17 71 forgeh gar greff @ 9o 79T da @& A4l R -
16.05.2012 & &7 g1

TE & 7reff 7 femids — 22.05.2015 Pt 397 37QTHI GIRT T
A% & YA &g FURIh lbdl I TS f*gr i FifE & Sy
ot 5reff B I BT BT YT Tl [T 11 [T AT 3% &
SITAGHIT JEMAE &Y & (IR 81 YT 7 817 & BT I15 PRV
ST 3T &1 SIAGHIIT ITRIh & e Wil gravcior & yaraar) &
8T T W & Sl @ PRl vq YT & 09 e &1

3: S Sl § T & 1 SIHYHI Bl GAT BRAIBY
gINT- 138, 141, 142 UT03lIdo UgFe & 3=id &oil & oid Uq
gRaret P SURIH 4P B ¥HT P FIT 7T §9f Gal eerarar il
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greff & 7918 Vbra—cC WET 88 T db PHGRT U9 Sip YT &
P 81"

B. Chief Judicial Magistrate, Rampur vide impugned order dated

13.08.2012 summoned applicants No. 2 to 5, (the Company, i.e., Applicant
No. 1 was not summoned since it was not arrayed as an accused) to face trial

and said order is reproduced hereinafter:

"GFIae e &G I &1 Hrefl @ fAgrT sifeadr d a8
TeTd G GT 57T T &1 GATGed! T Sactia 13971

gRaret & g 3ifawhT 7 gRars Jvgd & fAda 1T & 15
fageft @=T Fo 5,00,000/- T % GEIT 084178 [Tl 05.05.2012
areff @1 o1 /=7 151 Trelf &I%T 319§ gong 49er db, afder
TG, VYN H ST T GAfeT TR ST 8 @5 BRUT YA
T&T & w1/ faue @l Ifoves FifcT Yo T v o ST g7
T T8 1337 71 §7 3R 3 JTERI & JIArT 99 &5l Far
IRl ST @ feldl 19da 135 T &1

qAIGe! & 3aci & fafad giar & 13 f[agef gt Jo ura e
w2 P ERII PT Tdb TRIT 084178 IaTTfdba- 05.05.2012 H7eff b1
137 =T ST I§ dp Gong AT d5 @& g feHfda- 16.05.2012

GRT TR YT @ G199 @ 147 771 4 a9l Go- 4 5 GRT ST
135 1 g T &

f&TTe- 22.05.2012 1 13981 &I Gofigsa TCH JIarT &g Hie
13507 7T i 19qell GRT SITST e YT 81 15T 771 I8 GRare
f&TT- 21.06.2012 BT TR 35T TRITI

fageft @1 Wforee Fifes IfT 35 ST & 30 a7 &1 Tt
¥ T b T GafT T ST 81 GRaret 7 379 ST ERT- 200
FoToHo & HIEYH & URETG BT BT T 35T & TIT &TRT- 202
gofoHo & =TI dab YT T &I & HUF HHNSHT HIgd Alcwd
$1 foec vHie Gor Wy H @ bl Tl 81 gRare grRT 138 @&
39eayt @l qNT YT &1 QNI 39T & Frer H Ui a@ds

g, gv=s T GvTad &INT 138 UTo3TEo Tare & 3F=crid derd 13
ST I 81

3T: fageior dd= g FHo% FIfHE, QR a7 Y,
SoyFote< TEdIE IS alder 3=, YHYY &l SI=Tid &INT- 138
TFo37Ig0 Ve & 3=l doid 17 ST &1 gRaret siraeaes dvdt
3} THTE FN T Al TAIETT Q@ @Y/ GATEe qred EIo
3G &1 09.09.2012 PT 49T &11"
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Applicants No. 4 and 5 being aggrieved by above order, have filed a

criminal revision, which was allowed by order dated 18.06.2013 and matter

was remitted back to Trial Court to pass a fresh order taking note of Aneeta
Hada Vs. M/S Godfather Travels and Tours Pvt. Ltd. 2012(5) SCC 661.

Relevant part of order is mentioned hereinafter:

"SI BIST §FT Ho T PIed Sqerd U9 geed fafo 2012
(77) Yodtotflo 924 & AFT Taly ~rrery & ey & Fh
@Rl 4 AT Tl e T I8 W€ 57 1 & & gt
3iife it &l TG & Prf I <@ TR qlel & 78 o GRT 141
o [@etd AT & s Sfagd &1 aalid STl S
I P87 & [ sl GHET T & | AT TarE =R @7 I8
TUE 537 =17 & 1 FH & USTEBR HT T IR §5eT Tl &
iy B BIS @7 O TPHd & O 1 HEH] @ ~1AF &l SN
FEGH! U TTIEH NI TAT HINFRE RIS S Tficd &+ &7
NI e §&T qrficd weEr @ & 8RS Ik ! @ [Avs
IR T8 T T & T §ER} g el St 5 o7 et @t
P T P SR & TR T8 T O waT 81 Tl T T
et St & s a1t @fbal @7 FREda B [ERa e & ggat
P & IR BT [FEIRA 15T STIT GBI [eaf@a sifgfaT
P E&RT 141 & =TI 3TGTF &1 T FaleT ~IRITT B Fh
SIET3 FIFH1T =TI $1 V% g8 g &1 gl & fora fa-r
HEGH] Pl 3AGhH T IHD URIEDING & [aog STT¥TIEeD FTHAT
I 13T ST Heb & AT T8l Ih [675 G% FI1eT Fallel =1erT &
gd 5 13 I 9% 5 7qt &1 fadaer A g8s 9i1s &It $1 g 81
SRGHT & & 7ega gavo 3 gRaeyT =T d 918 T 2012 7
ST 15T =T @ Sife 9w gw 81 R Ul f_Rid- 27.04.2012 @t
AT T AR i g Hig d I @gaver e & sile var
a9 & % gRaret & g siffawhr ot % ~rie & et 3 9
fafer e 7 37 gEft 81 ST S FaweT G FEAT GaE
~IRIeHT b1 THATT e & IqD FERI H T [95 G¥ 37a¥
~IITeTT GIRT 319 T4 3ed § 3 P [ T8t a7 o ger &
arT: Ol R 5 I raeards &l T & 1 AT wale =y
$ IF FGeT 2012 (77) Voiflodflo 924 § HlAwRd fAgrd &
3ITER % 37a% ~JRyied §7: faveh/aiardt @ aRare g7 @ fAerfer
fa=r sife ffer & 39w ST qIRe @/

ST




6

B! #1 S q1foed AT Tl &1 STt 8 T 31av
IRITeTT BT TETT 319 Q7113 13.08.2012 [AR¥ et §2 GATaet!
39 RN 7 R T [N & STYR UY G gAals &g A
RIS Pl FIAURT &1 Sdt 81 3aY ~IrRIIerT aaHTT fafede fefd
Pl G §Y 7 UREIE gF T 1A=k R IR 3T 31e9T GIRT PR/
TR 3% =IRIIeRT & e fa - 18.07.2012 &) 3UIErT 811"

D. The Complainant in order to fill up a legal lacuna, filed an

impleadment application to implead applicant No. 1 i.e. M/S Kitply
Industries, to which objections were also filed, though after remand the
applicants have no lis before Trial Court. On remand, Trial Court passed a
fresh impugned summoning order dated 03.09.2015 and for reference

relevant part of order is mentioned hereinafter:

"TEHGHT & [ T2 F7G1 B IRaIGT 7 GBI T8 TR
T 8, o ded 4 gRaret 7 grefT 97 e 16-01-2015 e
fre wirg gueeivr fto @l TgBR F1F W &g Fegd AT @it
I e T T 5 e et e wird gvevel fato @)
Rfgaa wg & T 4 & fear &1 fagef dlo Fo TRITdT GIRT JIfET
3Tafa [T 30-03-2015 & GIRT I8 PeT [ Hega HavT § 379
Haef fe @irg Fuevcior ffo @l 9EPR Rl Wi &g HreFT 9
T 78 = o wa@r, Faid a8 HeeT i gl a1 8|

TTo3TSoTare B T 141 HHG1 §IRT 3GNTE 52 STt & G
? gifaerT axdl &, e 3gErR I3 gRT 138 TTo3govde @
ST FEGHT GIRT ST9RTET 15377 7T & &l Ot affeeifarn & argt
wled 97 @it @fhal &t fa5 SrawTer 135 S wHT FEgHT & fabaT
FTgl & o1 STRGRI o, I 3raRTe & 1 3@ fasar SR
F% GI3T 13T STRITT | Fege HaRVT H 37T 49 e Wity gusvgior
o @& grT oIt 1 T &1 3y Ot aRfRIfG F gRT 141 U0
HIgovae & HIRE & TN T Had fve el Juavchor fo
Tled o N v giet @y § FH & [T Helrdl & ITverR}
Zfcbal BT fATRur g HRUT & GIRT §I4T F118d; Yerg Hegd Haw
5 s fare @irg JuSwivT feto @) URaret 7 sifiges et sl 39
W% OV I8 WqF GVl SrAd 8T 1 =y H 1t ot sraerer v
faarer gievr g7 [@d9eT SuRia JIf@eT SIRIY UF & SITER U%
~IITeT EINT Wi aa% I V9% ~qrjieiy §IRT GRare 3 dsir o &
IUIT o & GEIT 17 Sirar & aer @141 8 aRfRIRTr § ~riierr
7 gl RdTaaR & HUY I8 S & & 98 Sira/fadar &
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GierT wer gEar Wt gt afsa) &) fAfRd ae I favwes furer
Ry %) g% [ I8 st 78l 8, AT @l & Awg RErr
1357 ST & 97 T} @ AT 9Rare ar e e Raid | sifas gl

3IT: SUNIA THYT TET, T+ SETH ~Jriierd bl Iurh
fafer @rgwer, G ReflorT ~rrery g7 aiiRa Suvih afvid Al
T GIRT 141 GRTEHIRT [T STEf2 @ FTiaer @l S8 v@d g2
§9 ¥I¥ G¥ g HHRT H Hered [ Wilg SUSeCIT feto GRT 9%,
flo Fo MFTHL oo TG MFTH, TG dFTH STHI, How
FIfe ddw Rl T ot wilc GO 7= av=raq @ &~ 138
TR et Sifefa A faarr 8g derd = S @7 IR 9ard
&

37797

IIGHI Hee e Wiy FUSYCIT fofo GRT AIRHT,
HlodoTgaT, TRT TTTPT, 7T THIA, Gd% Mg T oI T
FeTIaT DI GRT- 138 GRIHHT [Aoikd STfaf7 & 3l faawor &g
IR TT fa1d 03.10.2015 Pl T 1T 51} GRaTT 3719975

INd [EFER @R

E.  Aforesaid order was again challenged before Revisional Court at the

behest of all applicants, however, the same was dismissed vide impugned

order dated 15.05.2019 and relevant part thereof is mentioned hereinafter:

"IF IR Fo-230/92 7 [ T Qe [Ader &7 S/gaier
PRt §2 3R =TT FRT [Q1a5 03.08.09Y Pl TelIT 39T et
57 H9e faretars svswcivT fafo GIRT FaRHT Hlodo MEaT, Tk
TR, 977 THI, 39 8 T G a7 qead Bl &gRT 93¢
IR fdel STfAfaT & TEd [3aRT &g ddd [T, e &g
BITX [FRIHABTFTIT GRT GAHT [FIRF] Tegd @1 711 JEad: g9
PO B T [ [P 1T G Yo7 $IE 3719 i 78 1ar
T, foga> SITEIR % A feters guevcior fefo @l 3ifagdh qrIT
| AT FETT ey $ e e s ST e §
7S PIeH 2qed TUS g¥ewT HTofdo 2093 (96) Yodflowlogs €2y
P7 faaer ReflorT ~rierr & Aol o @ = &1 geeg Rl
T 7 9 1318 e & YR 97 GRarct @i I8 JfOaR T&
Rar 1% 78 da% facwens svseiv fao @t IRare % sifigw a7/l
GRaTE} BT ATefT 97 R 96.09.30 9Y U IRert &1 e
faog ®IE AT 81R: 93¢ T [l 3ifafAaT & = 7&t
g7ar &1 Hed s ArHiadl Wo 9 @t BiE Rfgw T sl
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ot fva 78 = T sile 7 & midEnAT TEte @ s gRare
7P [g Feg 13547 T

9 gy 7 Il qIfvswd AT To -230/2092 F giRa
ROl famifasd 9¢.06.2093 @l @ @l Syele AR d 781 ge
daidl sTafd orRf Tt off 1@ facters svevgivr fdo @ TRare
g7 § gEPIR T&1 §917 T, S 1@ 3edaes & il 7 o ey dar
T Rar T AR ST gRT 39 SR R
9¢.06.2093 # [f8 =gaver 3T &IST 37T T/ TS FIaH
SFeTel gug geew HTo fafo 20 93(9) Yodflowflo g8 QI8 H AT
Tale =R GINT I8 TqE 13537 717 & 135 g1 siie St st gt
> PR F GG FN Jiet 8, I8 ot gRT 989 GBI g
AT @ s=Tia sfAgH &, e F7@T AT FH R B
=TI AT AT &1 AT GaleT ~IRer GRT I8 T [537 77 &
1 F¥1 & YSIfBR T9T T 97 507 dat & 3 el Blg @
o G & SalE FH! U ~NAF ik § 3 T v 3aeTs
qEBIR EI AT HRIFAE aelfdd e g1 &7 1 ol ey
gl H91 @7 & 8 3 afe =t & fawg g T8
TARIT T & @ S} 7 el St 7 Si arer @fdl df da! bl
3Tk & TR BIFT 78] a7 Wil el 81 F11d Gee g et Sl
3777 qret &fhadl T IaNeTdca &7 [HENoT v & Ugar a1 &
SNeTRIcT &7 AR f ST aRIpRT [Qeied sifafarg @b eIt
99 & 3= 3FIE & T At @rawerr 5 g8 qifdentaa
13597 7T 135 ST q et AU F S qiet il @ JReTded BT
Rerfvor vt & User @G & ITNeTcq @1 HENTT 3Taed &)
NIHRT Ao ST & anT 959 @& SF=Fid Gy & AR
~IRITT §IRT T8 o1 Y foar 77 & 718 T 2092 # uRae g
IR 157 7T & IR I e &1 Y ggel [aian 20.08. 92 Pl
A1 Fale ~IIer $1 g8 Uig i Ih fafer erawer 3R 81 9T
T & fa gfaret & Qg1 3ifelaehT a1 =T & Gsi 5 I fafer
&Jee]T T 37T YR 811 37c: b SFaweT St FIHT GalE ~FrRier bl
THTTH w5, THD TRV H Fh [d75 U 3% =TT FIRT
3 THIT QT H BIS fpy TE QAT o e 81 37d: AN
IRITTT T Tale ~rrery @1 fAfer &qwer slar srsT 3l
g IS BIGH CaeTd YOS gied Hlo fdo 2092 (v9)ToHlowlo
92y H giduriad gl & 3ITER 9% g7: [del/aRaret & giare 93
PT 1IN Y 3TN 37197 GIRT Y/ 37: [AINTHT ~=ITRITeTT &INT Sh &
FRTAIBTATT &1 Tord @I 1afer faveg 781 garr o e FAT
Tale <RI g7 fafer @raver sHiar sreT 3] F S wrad
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279 QS g¥ew HTo fado 2093 (0K Todflodflo §& 928 #
afdaiea T g Bt G v@d g4 U & Ty 4 gfd
IS ey fAvfr F 787 foar wr e AR W d =t o
R B Tere e favg a¥ier & derq far /I, 09T B
[t Tt e T/ar e SR w1 AR 5 133 T T & 3R
o% §7: GaTE 8g a7 11 S (e 7 22 1 s 7 Al &
g FRTIBTrTor gIeT PET DI PrRiaret #t =, 0ar 7 e & 7
PO 3 PR F fod W ey el & 7T s g4 Sk
ITeNE BN g [T & Ui H d/aY ~RIed GRT fadid
03.0%.94 P THIT 3R YINT 17 TIT &1 fAgrT 3a% =Ry
GIRT 4T 37Ie9T H 1o 1347 T/RIT 13- " o 3iigovae bl IRT 959
FEOH! GNT STORTE R o & T F mifderT vt &, fowe
3GIR TIT GRT 93¢ [Fo3TZoVFE & <l BHEGHl GINT STRTeT
fabar IreT & @ Owr aRIFRIaT! o gt wfsd 9wt egfhal it 1
3TTRTE [ STIT THT HEGH) & 50T Bearql & [ STReRI o), I
3TGNTET & [ei [3TRYT 15T ST T 9 Q08T 1T ST Hega
TR § THIT 4% [bClls JUSCIV ffo @& GRT ST 13T T &1
3Jc: VH! GRIFRIIT H §IRT 959 Yodiigovare @ HIIQeT & 3gHR
HFGH] Hgef [heTers SUSYCIT fofo Hfed S GIel @ ater @k @
HEGT @ 15T ATl & FARGT fH! BT [E=TR0T g THeT &
GIRT &7 FTfed, Gv=g Hegd Hav0l 4 4% ety SUSvelT fofo &I
gRarGt 7 3AgH T8l FRITI §9 ¥ GY IE T e Sfad N 1
~IRIIETT H el o 3IuRTE BT faEr giel @RT e SuNr
gI@T SIRIT G & 3TN GV IR §RT TsiT ol IT &y
RIS §RT URGIE & ST &+ & SURI=T ofid & 4T 13537 ST 8
T GIF1 8 GRIEITAT 5 ~TrTierd a1 giera/ fadaitadre) & Su¥ I8
JTacT & a5 a8 Sira/13aemT @& GIRTT 7o/ SuaT 1 Q1T Efedl B
RIBT Y 7 favg AR TRFY %/ $9F o7 I8 ool 78] &,
97 Zfpal & favweg AT fabar 5T 8, 37 @t &7 717 gfears a7
e/ qgT RUIC 7 sifad 811" S 13 fafeea a ~ifEd &1 gid
Ife TENR a7 gRare F 1t SIfags @1 T I o @ %8 o ar
fafer gt ForasiT 787 1 S Sifageh Pl 99 T Herrdl @ g
Telay/ ST ¥ 130 7 Y TP| IIeqH I8 & 15 Je ) Bt
R 51 R’ @er i T GrFet 3 g Gata ~ie T
SIar 8IS ST §F TS BIeH dacrd (s gvew Hio oo

2092(v©) TodfloHlo U8 9y H Hlaured G fafer aawer &
T | HFH1 & FTRGIRIT BT [T 5 ST GNieney fafad
AT F &RT 988 & TeT TP &1 VF 5 g 3/a% <y
& THT IR § !t ff gar # FiS 0D, aifas T dFedR
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T e Fic gl 781 &t & TUT FETT AR F [l HBR &
EXTEY P SaeFHar T8 &1 3 TE wiverR! RIRET AR 8
T 81

ei/icf

TegT borerd! R AR @ STl &1 AUl @ gid afea
SrefiTeer IIITT b GAIGA TEET ~IIIAT pl AT Hofl
SRl

Above referred both orders are impugned in first application and

similar impugned orders are challenged in respective applications.

5.

Undisputed facts

(1)  All cheques in question were issued by authorised signatories of
applicant-company, M/s Kitply Industries Ltd. in favour of
complainant towards commercial transactions between parties.

(i1))  All cheques in question were got dishonoured on ground of
“insufficient balance”.

(i11)  Statuary notice was issued to applicants No. 2 to 5 but not to the
Company, the principal offender. A complaint was filed only against
applicants No. 2 to 5 under Sections 138, 141, 142 of NI Act
disclosing that all proposed accused worked for the Company.

(iv)  The applicants No. 2 to 5 were summoned but it was challenged
and Revisional Court remanded the matter for fresh consideration in
view of judgment passed by Supreme Court in Aneeta Hada (supra).
This order was not challenged at behest of either party.

(v) At this stage an application for impleadment of Company was
filed to which objections were also filed. Though there was no specific
order passed on it, however, it was taken note in impugned
summoning order as well as objection to it was also taken note of.

(vi) On remand for fresh order all applicants including the Company
were also summoned and challenge to it before the Revisional Court

remained unsuccessful.

Submission on behalf of Applicants
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(i)  The complaint as filed by complainant under N.I. Act was not
maintainable for non-joinder of necessary party i.e. the Company,
being principal offender as contemplated in Aneeta Hada (supra).

(1i1)) The application filed at this stage of remand to implead the
Company was not maintainable as well as the application was neither
considered nor allowed nor rejected.

(i11)) On remand, the summoning order was passed taking an analogy
of State case, whereas present is a proceedings arising out of
complaint case. The Trial Court has committed a legal error by
summoning the Company as well as other applicants. The said legal
error was not cured by the Revisional Court as such it was perpetuated

further.

(iv) The Revisional Court vide it's order dated 18.06.2013 has
remanded the matter which was patently illegal and should have
quashed the proceedings in view of fact that Supreme Court only
declares the law and the maxim ignorantia juris non excusat, a settled
principle of law and therefore it could not be said that Trial Court was

not aware of law pronounced by Supreme Court.

(v) Drawing analogy from provisions of Cr.P.C. for summoning
accused is patently illegal in view of fact that NI Act is a complete
code in itself and therefore provisions of Cr.P.C. are not applicable as
has been held by Supreme Court, in N. Harihara Krishnan Vs. J
Thomas, 2018 (13) SCC 663.

(vi) The impleadment application was not accompanied by any delay
condonation application and since the complaint was filed on
20.06.2012, while impleadment application was filed on 16.01.2015,
1.e. after a delay of approximately 2 %2 years, the same could not have
been allowed since the same was much beyond mandatory timelines
given under Section 138 of N.I Act. Reference was made to a
judgement of Supreme Court in Himanshu vs B. Shivamurthy and
another, 2019 (3) SCC 797.
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(vil) A bare perusal of complaint would also demonstrate that no
specific role was assigned to accused and therefore in view of law
declared by Supreme Court, the applicants could not have been
summoned. Reference was made to the judgements passed by
Supreme Court in Sunita Palita vs M/S. Panchami Stone Quarry:
(2022)10 SCC 152, Siby Thomas Vs. M/s. Somany Ceramics Ltd:
(2024)1 SCC 348 and Dilip Hiraramani vs Bank Of Baroda: (2019)3
SCC 797.

(viii) It was further submitted that without arraying Company as an
accused on whose behalf cheques were issued, complaint would not
be maintainable, reference was made to a three Judges judgement of
Supreme Court in Aneeta Hada (supra), which has consistently been
followed till date. Reference was also made to Dilip Hiraramani
(supra) and Himanshu (supra).

Submissions on behalf of Opposite Party No. 2/Complainant

(1) It is a specific case of Complainant that all applicants even
worked at accused Company at relevant time and were equally
responsible for dishonoured cheques.

(i) A Legal lacuna for not impleading Company was cured as
admittedly an application for impleadment was filed after matter was
remanded for fresh order subsequent to Aneeta Hada (supra).

Objection to it was also filed.

(i11)) The Trial Court as well as Revisional Court has considered
factum of 1mpleadment application as such formal order on
application was not required (application was neither allowed nor

rejected).

(iv) The proposition of law that unless the company is made
accused, its Directors/Officers cannot be prosecuted is premised on
the concept of law that unless the finding of guilt is recorded against
the company its Directors/Officers cannot be punished vicariously but

this proposition of law has an exception that where there is a legal bar
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for proceeding against the company due to operation of certain other
laws, or that the company is legally disable from being prosecuted
then in such case the director or the officers of the company can be
prosecuted independently without the company being impleaded as
accused (ref: Ajay Kumar Radheshyam Goenka Vs Tourism Finance
Corpn. of India Ltd, (2023) 10 SCC 545). So where from their own
pleadings in the instant application, the applicants had stated about the
company being under the process of IBC, no prejudice is likely to be
caused to Directors/Officers especially those who have signed the
cheques (Applicant Nos. 3 & 4) if they are prosecuted because they
can independently establish their defense in trial in terms of

Section141 (2) NI Act.

(v)  The accused-applicants were first summoned vide order dated
21.9.2012 passed by the Magistrate. They had challenged it on all
these grounds before Lower Revisional Court, which vide its order
dated 18.06.2013 had then remanded the case to Magistrate for
passing fresh order of summoning and no further challenge was made
by them to such revisional order before this Court. It is thereafter that
during proceedings before the Magistrate that Complainant had sought
amendment in complaint seeking impleadment of Company as
accused, which stands allowed impliedly when Magistrate vide his
fresh order of summoning had summoned Company also on premise
that cognizance is taken of offence and there is no legal bar in then
summoning those who appears to be the offenders even if they were
not arrayed in the title of complaint by complainant. Recourse to such
amendments in complaint, which causes no prejudice to accused is
legally permissible and which position of law has been exhaustively
dealt with by this Court in the case of M/s Narender Kumar @
Brothers vs State of UP & others, 2022:AHC:211261, which is relied

upon by complainant in toto.

(vi) The Director or officer of the Company who had signed the

cheque can be prosecuted without making any averment in the
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complaint to effect that they were in charge of, or responsible to
Company for conduct of its business hence impugned complaint qua
Applicant Nos. 3 & 4 survives since they were the joint signatories of
the cheque. (Ref. Sunita Palita vs Panchami Stone Quarry, (2022) 10
SCC 152)

Heard learned counsel for rival parties, perused the record as well as

written submissions filed by both parties.

9.

Discussion and Conclusion

(1) In above referred undisputed facts, now the applicants have no
legal right to challenge the order whereby Revisional Court has
remanded the case for fresh consideration in view of Aneeta Hada
(supra). There was no legal requirement that applicants (proposed
accused) be heard at the stage of summoning even though matter was
remanded to Trial Court for this purpose. The objections filed by
applicants to impleadment application was not required to be taken

note of.

(1i1))  The first issue for consideration is whether on remand the Trial
Court has to pass an order only in view of Aneeta Hada (supra)
without consideration of impleadment application or not. If the answer
would be affirmative then in strict view of Aneeta Hada (supra), since
principal offender i.e. Company was not arrayed as an accused
therefore, no criminal proceeding could be initiated under NI Act
against applicants No. 2 to 5. However, if the answer would be
negative then, the Court will consider whether application for
impleadment was considered and allowed or contents of impugned
order do indicate that it was allowed as well as whether pleadings are
to the effect that Company and applicants have committed prima-facie

offence under NI Act.

(ii1)) The Revisonal Court while remitting the case has neither put
any caveat nor restricted the Trial Court to consider impleadment

application in accordance with law, if so filed. It is important to note
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here that none of applicants have challenged the order passed by

Revisional Court whereby matter was remitted for fresh consideration.

(iv) In regard to amendment in a complaint, few paragraphs of M/s
Narender Kumar @ Brothers (supra), a judgement passed by this
Court and relied upon by complainant would be relevant where this

1ssue was considered in detail:-

“9 The first issue before this Court is whether amendment in a
complaint was legally permissible?

10. In this regard rival parties have placed reliance on S.R.Sukumar
(Supra).

11. Learned counsel for the applicants has submitted that amendment
which could cause prejudice to accused, such cannot be allowed.
Contrary, according to counsel for complainant no prejudice was
caused.

12. Before considering rival submissions, relevant paragraphs no.18
and 19 of S.R.Sukumar (supra) would be relevant to mention
hereinafter:

"18. Insofar as merits of the contention regarding allowing of
amendment application, it is true that there is no specific provision in
the Code to amend either a complaint or a petition tiled under the
provisions of the Code, but the Courts have held that the petitions
seeking such amendment to correct curable infirmities can be
allowed even in respect of complaints. In U.P. Pollution Control
Board vs. Modi Distillery And Ors., (1987) 3 SCC 684, wherein the
name of the company was wrongly mentioned in the complaint that
1s, instead of Modi Industries Ltd. the name of the company was
mentioned as Modi Distillery and the name was sought to be
amended. In such factual background, this Court has held as
follows:-

"..The learned Single Judge has focussed his attention only on the
technical flaw in the complaint and has failed to comprehend that the
flaw had occurred due to the recalcitrant attitude of Modi Distillery
and furthermore the infirmity is one which could be easily removed
by having the matter remitted to the Chief Judicial Magistrate with a
direction to call upon the appellant to make the formal amendments
to the averments contained in para 2 of the complaint so as to make
the controlling company of the industrial unit figure as the concerned
accused in the complaint. All that has to be done is the making of a
formal application for amendment by the appellant for leave to
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amend by substituting the name of Modi Industries Limited, the
company owning the industrial unit, in place of Modi Distillery....
Furthermore, the legal infirmity is of such a nature which could be
easily cured..."

19. What is discernible from the U.P. Pollution Control Board's case
is that easily curable legal infirmity could be cured by means of a
formal application for amendment. If the amendment sought to be
made relates to a simple infirmity which is curable by means of a
formal amendment and by allowing such amendment, no prejudice
could be caused to the other side, notwithstanding the fact that there
is no enabling provision in the Code for entertaining such
amendment, the Court may permit such an amendment to be made.
On the contrary, if the amendment sought to be made in the
complaint does not relate either to a curable infirmity or the same
cannot be corrected by a formal amendment or if there is likelihood
of prejudice to the other side, then the Court shall not allow such
amendment in the complaint."

13,  xxxxx
14. xxxxx
15, xxxxx

16.  In S.R. Sukumar (supra), Supreme Court has reproduced part
of U.P. Pollution Control, Board (supra) wherein amendment of
details of the company was allowed and it was held that Court may
permit an amendment which are formal in nature though a caveat
was put that in event of likelihood of prejudice to the other side, such
amendment may not be allowed.”

To further consider the rival submissions on issue, I have

carefully perused the complaint where it was specifically stated that

opposite party (the Company) has issued cheques in pursuance of

commercial transactions, which got dishonoured and named accused

were employees of the Company and were equally responsible for

dishonour, as such prima-facie allegations against the Company, being

principal offender, was part of proceeding since inception and are

sufficient to summon the Company also being principal offender as

well as other applicants including signatories to the cheques. The Trial

Court has not committed any legal error by considering an application

for impleadment.
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(vi) Now the Court has to consider effect of a fact that application
for impleadment was neither allowed nor rejected, though from the
contents of impugned order, Trial Court was apparently considering
the said application only as it would be evident from first Para of
impugned order and for reference said paragraph is again reproduced

hereinafter:-

"BHAGHT & [ FIAT FgH1 B GRaTeT 7 GEBR T FIT T 8,
foraas devf 4 gRaret 7 arfT 97 femifda 16-01-2015 Hwf fare
&ITE USRS fefo Bl G&dI R O 8g Iege 14T 7o 99+
B 1357 7T & 9w Hered fare wirg guevcior fefo @t fafgad wg
9 7T ot @ RRar &1 Rweft o Fo MBI FNT FIfET I
RT3 30-03-2015 & GIRT J5 F&T & Hega Ha~0 4 39 Hered fae
g SUSYCIT folo @I G&PBIR §17 Sl &g T G ThdR 781
15T ST T, FEIP a7 e bl apla #r &l
(viii) As referred above, the Trial Court was in fact considered the
application for impleadment only but while considering the issue, it
lost track and dealt the issue on different analogy i.e. power of
Magistrate to summon even an accused not named in charge-sheet if
so warrant, however, a fact that present case was arising out of a
complaint case under a Special Act was completely ignored.
Therefore, reason and analogy for allowing impugned order has a
legal error and impugned order in its present form could not legally

survive.

(ix) The impugned order has two errors, first impleadment
application was not finally decided and secondly, reason assigned to
summon applicants suffered with a legal error, however, for both
errors, the complainant could not be penalized since he has done
everything to summon applicants including the Company by way of

filing an impleadment application.

(x) The judgments relied upon by applicants i.c. N. Harihara
Krishnan (supra); Himanshu (supra); Sinuta Palita (supra); Siby
Thomas (supra) and Dilip Hiraramani (supra) are on the point that if
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Company was not convicted, their Director would also not be
convicted either, or vicarious liability would also not fall on non-
executive Directors or on summon under Section 319 Cr.P.C. No
judgment on issue whether amendment could not be allowed is being
placed on record. Proceedings still have not reached upto a stage,

where other cited judgements would have application.

(xi) The law in regard to amendment in a complaint is being referred
in Narender Kumar @ Brothers (supra). The Trial Court has adopted a
wrong approach to consider the case and in interest of justice such
approach could not prejudice the complainant’s case. In first round
Revisional Court has remitted the case for fresh consideration, where
impleadment application was filed in view of Aneeta Hada (supra)
therefore, it was maintainable, however, as discussed above said

application was not decided on merit.

(xi1) Therefore, this Court is of considered opinion that impugned

order in its present form does not survive.

In view of above, impugned summoning orders in all these

applications are set aside and matter is remitted back to Trial Court

concerned to decide the impleadment applications in accordance with law

after hearing complainant only as well as taking note of above referred

judgments. Applicants are not required to be heard at this stage. The

proceedings shall be concluded within two months from today, if there is no

legal impediment.

11.

12.

The applications are accordingly disposed of.

Registrar (Compliance) to take steps.

Order Date :-24.07.2024

AK

Digitally signed by :-
AWADESH KUMAR
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