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A.F.R.

Reserved on: 10.03.2021

Delivered on: 16.06.2021

Court No. - 12/In Chamber
Case :- SERVICE SINGLE No. - 3458 of 2009

Petitioner :- U.P.Senior Basic Shiksha Sangh,
Respondent :- State Of U.P.Through Principal Secretary Basic 
Education,
Counsel for Petitioner :- C.B.Pandey,Dr.Lalta Prasad 
Mishra,Girish Chandra Verma,Rohit Tripathi
Counsel for Respondent :- C.S.C.

with

Case :- SERVICE SINGLE No. - 21360 of 2018

Petitioner :- Kameshwer Prasad Dwivedi
Respondent :- State Of U.P. Thru. Prin. Secy. Basic Edu. And 
Ors.
Counsel for Petitioner :- Ram Kumar Maurya,Prasiddha Narayan 
Singh,Rajnish Maurya
Counsel for Respondent :- C.S.C.,Jyoti Sikka

with

Case :- SERVICE SINGLE No. - 4239 of 2012
Petitioner :- Siya Ram Yadav
Respondent :- State Of U.P. Thru Prin. Secy. Basic Education 
Deptt. & Ors
Counsel for Petitioner :- Dr. V.K. Singh,Manisha Singh
Counsel for Respondent :- C.S.C.,J.B.S. Rathaur,Prabhakar 
Vardhan Chaudha,Prashant Arora

with

Case :- SERVICE SINGLE No. - 6146 of 2009

Petitioner :- Anant Raj Mishra, S/O-Sri Hari Charan Mishra,
Respondent :- State Of U.P. Thru. Principal Secy.,Education 
Department,
Counsel for Petitioner :- Dr. L.P.Mishra,Deepanshu Dass
Counsel for Respondent :- C.S.C.,Jitendra Kr. Pandey,Jogendra 
Nath Verma,Jyotinjay Verma
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with

Case :- SERVICE SINGLE No. - 8353 of 2019

Petitioner :- Ramakant Dwivedi
Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow & 
Ors.
Counsel for Petitioner :- Vinay Misra,Mukesh Kumar Tiwari
Counsel for Respondent :- C.S.C.,P.K. Singh Bishen

with

Case :- SERVICE SINGLE No. - 8934 of 2019

Petitioner :- Shobh Nath Yadav
Respondent :- State Of U.P. Thru. Secy. Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,Prashant Arora

with

Case :- SERVICE SINGLE No. - 9566 of 2019

Petitioner :- Vishwamitra Tiwari
Respondent :- State Of U.P. Thru. Secy. Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,Jaibind Singh Rathour

with

Case :- SERVICE SINGLE No. - 9568 of 2019

Petitioner :- Devi Prasad Pandey
Respondent :- State Of U.P. Thru. Secy. Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,Jaibind Singh Rathour

with

Case :- SERVICE SINGLE No. - 9737 of 2019

Petitioner :- Raj Narain Tripathi
Respondent :- State Of U.P. Thru. Secy. Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,Prashant Arora

with
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Case :- SERVICE SINGLE No. - 9739 of 2019

Petitioner :- Ram Prasad
Respondent :- State Of U.P. Thru. Secy. Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,Prashant Arora

with

Case :- SERVICE SINGLE No. - 9846 of 2019

Petitioner :- Ram Karan
Respondent :- State Of U.P. Thru. Secy., Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,Jaibind Singh Rathour

with

Case :- SERVICE SINGLE No. - 9936 of 2019

Petitioner :- Shri Pati Singh
Respondent :- State Of U.P.Throu.Secy.Basic Education 
Lucknow And Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,J.B.S.Rathour

with

Case :- SERVICE SINGLE No. - 10119 of 2019

Petitioner :- Ashok Kumar Mishra
Respondent :- State Of U.P. Thru Secretary Basic Education & 
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,J.B.S. Rathour

with

Case :- SERVICE SINGLE No. - 10122 of 2019

Petitioner :- Gherrau Ram
Respondent :- State Of U.P. Thru Secretary Basic Education & 
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,J.B.S. Rathour

with
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Case :- SERVICE SINGLE No. - 10390 of 2019

Petitioner :- Baban Chandra Singh
Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And 
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,P.K. Singh Besen

with

Case :- SERVICE SINGLE No. - 10481 of 2019

Petitioner :- Shila Ram
Respondent :- State Of U.P.Thru Secy.Basic Education And Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,J.B.S.Rathore

with

Case :- SERVICE SINGLE No. - 10519 of 2019

Petitioner :- Nag Raj Yadav And Another
Respondent :- State Of U.P. Thru Prin.Secy. Basic Edu.Lko. & 
Ors.
Counsel for Petitioner :- Hari Prakash Yadav
Counsel for Respondent :- C.S.C.,Neeraj Chaurasiya

with

Case :- SERVICE SINGLE No. - 10776 of 2019

Petitioner :- Narsingh Bahadur Singh
Respondent :- State Of U.P. Thru Secy.Basic Edu. Lucknow And
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,P.K. Singh Bisen

with

Case :- SERVICE SINGLE No. - 10867 of 2019

Petitioner :- Samar Bahadur Singh
Respondent :- State Of U.P. Thru Secy.Basic Edu. Lucknow And 
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,P.K. Singh Bisen
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with

Case :- SERVICE SINGLE No. - 10930 of 2019

Petitioner :- Ram Adhar Yadav
Respondent :- State Of U.P. Thru Secy.Basic Edu. Lucknow And 
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,P.K. Singh Bisen

with

Case :- SERVICE SINGLE No. - 11596 of 2019

Petitioner :- Shyam Bahadur Singh
Respondent :- State Of U.P.Thru Secy.Basic Edu. Lucknow And 
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,J.B.S. Rathore

with

Case :- SERVICE SINGLE No. - 11598 of 2019

Petitioner :- Ashok Kumar Singh
Respondent :- State Of U.P.Thru Secy.Basic Edu. Lucknow And 
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,J.B.S. Rathore

with

Case :- SERVICE SINGLE No. - 24124 of 2018

Petitioner :- Rishikesh Pandey & Ors.
Respondent :- State Of U.P. Thru. Secy. Basic Education,Lko. & 
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,Ajay Kumar

with

Case :- SERVICE SINGLE No. - 34657 of 2018

Petitioner :- Indra Dev Pandey
Respondent :- State Of U.P Thru Secy Basic Education & Ors
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Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C,J.B.S Rathour

with

Case :- SERVICE SINGLE No. - 24851 of 2018

Petitioner :- Smt. Neeru Dhawan & Ors.
Respondent :- State Of U.P. Addnl. Chief Secy Basic Edu. Up & 
Ors.
Counsel for Petitioner :- Girish Chandra Verma
Counsel for Respondent :- C.S.C.,Ajay Kumar

with

Case :- SERVICE SINGLE No. - 36275 of 2018

Petitioner :- Ram Shanker Tripathi
Respondent :- State Of U.P. Thru Secy.Basic Education And Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,Prashant Arora

with

Case :- SERVICE SINGLE No. - 37476 of 2018

Petitioner :- Bajrangi Prasad Tripathi
Respondent :- State Of U.P. Thru Secy.Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,Prashant Arora

with

Case :- SERVICE SINGLE No. - 35826 of 2018

Petitioner :- Jageshwar Prasad Vishvakarma
Respondent :- State Of U.P. Thru Secy. Basic Education And Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,P.K.Singh Bishen

with

Case :- SERVICE SINGLE No. - 35134 of 2018

Petitioner :- Mohd Shamim
Respondent :- State Of U.P Thru Secy Basic Education & Ors
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Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C,J.B.S Rathour

with

Case :- SERVICE SINGLE No. - 35168 of 2018

Petitioner :- Krishna Murti Tripathi
Respondent :- State Of U.P Thru Secy Basic Education & Ors
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C,J.B.S Rathour

with

Case :- SERVICE SINGLE No. - 35603 of 2018

Petitioner :- Raghuvir Singh
Respondent :- State Of U.P.Throu.Secy.Basic Education Lko.And
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,J.B.S.Rathour

with

Case :- SERVICE SINGLE No. - 35801 of 2018

Petitioner :- Matafer Singh
Respondent :- State Of U.P.Thru.Secy.Basic Education,Lucknow 
& Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,P.K.Singh Bisen

with

Case :- SERVICE SINGLE No. - 35780 of 2018

Petitioner :- Chet Narain Singh
Respondent :- State Of U.P., Secy. Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,J.B.S. Rathore

with

Case :- SERVICE SINGLE No. - 35979 of 2018

Petitioner :- Kandarp Narain Shukla
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Respondent :- State Of U.P. Thru Secy Basic Education And 
Others
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,Prashant Arora

with

Case :- SERVICE SINGLE No. - 35984 of 2018

Petitioner :- Ram Babu Tripathi
Respondent :- State Of U.P. Thru Secy Basic Education And 
Others
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,Prashant Arora

with

Case :- SERVICE SINGLE No. - 24943 of 2017

Petitioner :- Shesh Chandra Gupta
Respondent :- State Of U.P. Thru Prin.Secy.Basic Edu.Civil 
Sectt.Lko.&Ors.
Counsel for Petitioner :- Girish Chandra Verma
Counsel for Respondent :- C.S.C.,Ajay Kumar

with

Case :- SERVICE SINGLE No. - 24766 of 2017

Petitioner :- Shailja Pal
Respondent :- State Of U.P. Thru Prin.Secy.Basic Edu.Civil 
Sectt.Lko.&Ors.
Counsel for Petitioner :- Mohd.Ateeq Khan
Counsel for Respondent :- C.S.C.,Ajay Kumar

with

Case :- SERVICE SINGLE No. - 26365 of 2018

Petitioner :- Janardan Rai & 40 Others
Respondent :- State Of U.P. Thru. Secretary, Basic Education & 
16 Others
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,Ajay Kumar

with
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Case :- SERVICE SINGLE No. - 13186 of 2019

Petitioner :- Ramanand Pandey
Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And 
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,J.B.S. Rathore,Prashant Arora

with

Case :- SERVICE SINGLE No. - 13221 of 2019

Petitioner :- Rameshwar Mishra
Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And 
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,J.B.S. Rathour,Prashant Arora

with

Case :- SERVICE SINGLE No. - 13378 of 2019

Petitioner :- Murlidhar Mishra
Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And 
Ors.
Counsel for Petitioner :- Vinay Misra,Shiv Kumar
Counsel for Respondent :- C.S.C.,J.B.S. Rathore,Prashant Arora

with

Case :- SERVICE SINGLE No. - 13393 of 2019

Petitioner :- Shiv Mahesh Dwivedi
Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And 
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,J.B.S. Rathore,Prashant Arora

with

Case :- SERVICE SINGLE No. - 13396 of 2019

Petitioner :- Munesar
Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And 
Ors.
Counsel for Petitioner :- Vinay Misra,Shiv Kumar
Counsel for Respondent :- C.S.C.,J.B.S. Rathour,Prashant Arora
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with

Case :- SERVICE SINGLE No. - 10746 of 2019

Petitioner :- Keshav Ram Tripathi
Respondent :- State Of U.P.Thru Secy.Basic Edu. Lucknow And 
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,P.K. Singh Bisen

with

Case :- SERVICE SINGLE No. - 10812 of 2019

Petitioner :- Chandrika Prasad Nai
Respondent :- State Of U.P. Thru Secy.Basic Edu. Lucknow And 
Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,P.K. Singh Bisen

with

Case :- SERVICE SINGLE No. - 34968 of 2018

Petitioner :- Chhailbihari
Respondent :- State Of U.P Thru Secy Basic Education & Ors
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C,Shobhit Mohan Shukla

with

Case :- SERVICE SINGLE No. - 2462 of 2014

Petitioner :- Krishna Lal Pandey And 4 Ors.
Respondent :- State Of U.P.Thr Secy.Basic Edu.Civil Sectt. 
Lucknow & Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,P.K. Singh Bisan

with

Case :- SERVICE SINGLE No. - 4415 of 2009

Petitioner :- C/M Sri Gauri Shankar Laghu Madhyamik 
Vidyalaya & Another
Respondent :- State Of U.P.Through Secretary Basic Education 
And Others
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Counsel for Petitioner :- Girish Chandra Verma
Counsel for Respondent :- C.S.C.,A.M. Tripathi

with

Case :- SERVICE SINGLE No. - 4776 of 2009

Petitioner :- Smt.Neelam Tripathi And Another
Respondent :- State Of U.P.Through Secretary Basic Education 
And Others
Counsel for Petitioner :- Bagesh Shukla
Counsel for Respondent :- C.S.C.,A.M. Tripathi

with

Case :- SERVICE SINGLE No. - 8035 of 2009

Petitioner :- Committee Of Management Sitram Laghu 
Madhyamik Vidyalaya,
Respondent :- State Of U.P. Thu. Secretary Basic Education,Civil
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,A.M.Tripatahi

with

Case :- SERVICE SINGLE No. - 3386 of 2014

Petitioner :- Ravindra Singh Kushwaha & 8 Ors.
Respondent :- State Of U.P. Through Secy. Deptt. Of Basic Edu. 
Lko. & Ors.
Counsel for Petitioner :- Girish Chandra Verma
Counsel for Respondent :- C.S.C.

with

Case :- SERVICE SINGLE No. - 6307 of 2018

Petitioner :- Mangla Prasad Mishra
Respondent :- State Of U.P Thru Secy Basic Edu Lko & Ors
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C,J.B.S Rathour

with

Case :- SERVICE SINGLE No. - 4874 of 2009

Petitioner :- C/M Ramesh Junior High School Through Manager 
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V.K.Pandey
Respondent :- State Of U.P.Thru Secy.Basic Education And Ors. 
[Obj.Filed]
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,A.M.Tripathi

with

Case :- SERVICE SINGLE No. - 3615 of 2009

Petitioner :- Pawan Kumar Singh, Head Master Buddha Gyan 
Bharti J.H.School
Respondent :- State Of U.P. Thru Secy. Basic Education & Others
Counsel for Petitioner :- Bagesh Shukla
Counsel for Respondent :- C.S.C.,A.M. Tripathi

with

Case :- SERVICE SINGLE No. - 1679 of 2015

Petitioner :- Madhuri Singh
Respondent :- State Of U.P. Thru Secy.Basic Edu.Civil 
Sectt.Lukcnow & Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,P.K. Singh Visan

with

Case :- SERVICE SINGLE No. - 34971 of 2018

Petitioner :- Kailash Chandra
Respondent :- State Of U.P Thru Secy Basic Education & Ors
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C,Shobhit Mohan Shukla

with

Case :- SERVICE SINGLE No. - 2110 of 2020

Petitioner :- Virendra Singh And 5 Ors.
Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And 
Ors.
Counsel for Petitioner :- Pt. S. Chandra
Counsel for Respondent :- C.S.C.,Ajay Kumar,Man Mohan

with
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Case :- SERVICE SINGLE No. - 5470 of 2013

Petitioner :- Smt. Tarawati
Respondent :- State Of U.P. Thru Its Secy.(Basic Edu.)Govt.Of 
U.P.& Ors.
Counsel for Petitioner :- K.M. Shukla
Counsel for Respondent :- C.S.C.,Neeraj Chaurasiya

with

Case :- SERVICE SINGLE No. - 16074 of 2020

Petitioner :- Smt. Leela Devi
Respondent :- State Of U.P. Thru.Secy. Basic Education Lko. & 
Ors.
Counsel for Petitioner :- Krishna Madhav Shukla
Counsel for Respondent :- C.S.C.,Neeraj Chaurasiya

with

Case :- SERVICE SINGLE No. - 24860 of 2018

Petitioner :- Ram Saran & Ors.
Respondent :- State Of U.P. Addl.Chief Secy. Basic Edu. U.P. & 
Ors.
Counsel for Petitioner :- Girish Chandra Verma
Counsel for Respondent :- C.S.C.,Janendra Kumar 
Verma,Shobhit Mohan Shukla

with

Case :- SERVICE SINGLE No. - 320 of 2014

Petitioner :- Ram Kumar Pathak & 8 Ors.
Respondent :- State Of U.P. Through Prin. Secy. Deptt. Of Basic 
Edu. Lko.
Counsel for Petitioner :- Girish Chandra Verma
Counsel for Respondent :- C.S.C.,Vindhyawashini Kumar

with

Case :- SERVICE SINGLE No. - 4777 of 2021

Petitioner :- Smt. Ishrat Jahan
Respondent :- State Of U.P.Thru.Prin.Secy.Basic Education & 
Ors.
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Counsel for Petitioner :- Umesh Kumar Srivastava
Counsel for Respondent :- C.S.C.,Ghaus Beg

with

Case :- SERVICE SINGLE No. - 4806 of 2021

Petitioner :- Babu Ali
Respondent :- State Of U.P.Thru.Prin.Secy. Basic Education & 
Ors.
Counsel for Petitioner :- Pradeep Kumar Mishra
Counsel for Respondent :- C.S.C.,Shobhit Mohan Shukla

with

Case :- SERVICE SINGLE No. - 7570 of 2003

Petitioner :- Ram Kumar Verma And 3 Ors.
Respondent :- State Of U.P. Through Its Secy. Basic Education 
Civil Sectt.
Counsel for Petitioner :- Salil K.Srivastav,Alok Singh,Dharm Raj
Mishra,G.C. Verma,Pradeep Kumar Mishra
Counsel for Respondent :- C.S.C.,Ghaus 
Beg,M.M.Asthana,Shobhit Mohan Shukla,Vijay Kr. Bajpai

with

Case :- SERVICE SINGLE No. - 1194 of 2015

Petitioner :- Deo Narain Tripathi
Respondent :- State Of U.P.Throu.Secy.Deptt.Of Basic 
Edu.Lkko.And Ors.
Counsel for Petitioner :- G.C.Verma
Counsel for Respondent :- C.S.C.,P.K.Singh Bisen

with

Case :- SERVICE SINGLE No. - 9624 of 2019

Petitioner :- Deshraj Singh & Anr.
Respondent :- State Of U.P. Thru. Addl. Chief Secy., Basic 
Education & Ors
Counsel for Petitioner :- Girish Chandra Verma
Counsel for Respondent :- C.S.C.,Shobhit Mohan Shukla,Vinay 
Kumar Verma

Hon'ble Irshad Ali,J.
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(1) Heard Sri L.P. Misra, learned counsel assisted by Sri G.C.

Verma, Sri Vinay Mishra, Sri Pt. S. Chandra, Sri Hari Prakash

Yadav and Sri  K.M. Shukla,  learned counsel  for  the petitioner

and Sri Alok Sharma, learned Additional Chief Standing Counsel

for the respondent State, Sri Ajay Kumar, Sri Neeraj Chaurasiya,

Sri Vindhyawasini Kumar, Sri Prashant Arora, Sri J.B.S. Rathour

and Sri P.K. Bishen, learned counsel for the respondents.

(2) This  is  a  bunch  of  66  writ  petitions.  Facts  of  all  the

connected writ petitions are same and is in regard to claim of Old

Pension Scheme (OPS), therefore, this bunch of writ petitions is

being decided by means of a common order treating Writ Petition

No.3458 (S/S) of 2009 to be leading writ petition.

(3) Brief  fact  of  the  case  is  that  several  senior  basic  level

institutions  were  established  during  year  1989-1998  in  which

teaching and non teaching staff were appointed. The Government

has discontinued the monthly pension scheme vide order dated

28.03.2005  and  w.e.f.  01.04.2005  placed  a  new  contributory

pension scheme to new recruits. The government order issued by

the State Government on 28.03.2005 has laid down New Pension

Scheme enforced w.e.f. 01.04.2005 and vide impugned order, the

State Government refused to cover the claim of the teaching and

non teaching staff from the zone of old pension scheme on the

ground that the institutions where they have been appointed have

been brought after the enforcement of NPS.

4) Vide  order  dated  02.12.2006,  the  Government  of  U.P.

admitted those 100 institutions,  who were established between

1989-1998  in  grant  in  aid  list.  However,  teachers  of  those

institutions  are  not  being paid  benefit  of  pension as  per  OPS,
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however they were appointed prior to 01.04.2005, therefore, the

present bunch of writ petitions has been filed.

5) Bunch  of  writ  petitions  were  filed  before  this  Court

claiming the relief sought in the present bunch of writ petitions

claiming  pensionary  benefit  under  the  Scheme  of  1964

challenging certain orders, whereby members of the Association

were  ordered to  be  governed by New Pension  Scheme (NPS)

introduced vide notification dated  28.03.2005 ignoring the fact

that the institution under which the members of the Association

were working started receiving grant in aid after 01.04.2005.

6) The claim setup by the petitioners of  the above referred

writ petitions was not accepted by learned Single Judge and the

writ petitions were dismissed.

7) Being aggrieved by the judgment passed by learned Single

Judge, a special appeal was preferred by the petitioners, which

was also dismissed vide judgment and order dated 04.12.2015. A

review  application  was  filed  mainly  on  the  ground  that  the

Division  Bench  in  dismissing  the  appeal  has  relied  on  the

judgment passed by this court in the case of Budhiram Vs. State

of U.P. and others; Civil Misc. Writ Petition No.45217 of 2012

decided vide judgment and order dated 26.09.2012.

8) The judgment and order passed in the case of  Budhiram

(Supra)  was subsequently set aside by the Division Bench with

remission of the case to learned Single Judge for a fresh decision

of the issue along with pending petitions.

9) In view of the judgment in the case of Budhiram (Supra),

this bunch of writ petitions is being decided after hearing learned

counsel for the parties.
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10) In certain writ petitions connected to the bunch matter, by

means of  interim orders  passed by this Court,  G.P.F.  from the

salary of the teaching and non teaching staff have been deducted

and  after  passing  the  impugned  orders  challenged  in  the  writ

petitions, the claim of applicability of Old Pension Scheme (OPS)

was rejected and the deduction of GPF amount was stopped.

11) In the writ petitions filed by U.P. Senior Basic Shikshak

Sangh by  enclosing  copy  of  list  of  members,  a  direction  was

issued for  deposit  of  court  fee by the members.  The members

have paid the court fee, which has been filed before this court

through supplementary affidavit.

12) Certain conditions of the teachers are governed by the rules

known  as  U.P.  Recognized  Basic  (Junior  High  School)

(Recruitment and Condition of Service of Teachers) Rules, 1978

(for  short  "Rules  of  1978")  and  certain  condition  of  the  non

teaching  staff  are  governed  under  the  U.P.  Recognised  Basic

Schools (Junior High Schools) (Recruitment And Conditions Of

Service Of Ministerial Staff And Group 'D' Employees) Rules,

1984 (for short, "Rules of 1984").

13) Rule  19  of  Rules  of  1978  provides  for  payment  of

provident  fund to the teachers and Head Masters  employed in

recognized schools in accordance with scheme applicable to the

aided institutions.

14) Rule  19  of  1978  Rules  has  been  amended  through

notification dated 04.12.2019 and proviso has been aided to the

effect that Rule 19 shall  not be effective for teaching and non

teaching staff appointed after 01.04.2005.
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15) A Tri Benefit Scheme was introduced to the teaching and

non teaching staff who were getting G.P.F. but were not getting

benefit  of  insurance  and  pension.  Accordingly,  a  government

order  was  issued  on  10.08.1978,  as  per  said  scheme.  Further

government  order  has  been issued  on 23.05.1998 followed  by

government order dated 10.03.1978 by which it was directed that

the  Tri  Benefit  Scheme  of  1965  would  be  available  to  the

teachers of the aided schools.

16) At earlier point of time, to meet out the pensionary benefits

to  teachers  appointed  during  course  of  non  aided  institution

recognized  under  the  relevant  provisions,  it  was  permitted  to

deposit  amount  of  fund  with  interest  upto  30.09.1998  for  the

service  rendered  of  teaching  and  non  teaching  staff  before

providing  grant  in  aid  which  will  be  counted  for  payment  of

pension.

17) The  cut  off  date  fixed  was  extended  by  the  further

government order issued on 17.02.1999. The State Government

through  a  policy  decision  taken  on  15.07.1999  directed  the

Director, All Regional Directors and All District Basic Education

Officers  (DBEO)  for  fixation  of  salary  of  teaching  and  non

teaching staff to whom grant in aid was extended by counting

their service from the date of approval granted by the DBEO for

appointment. The government order for deposition of fund issued

another government order dated 08.03.2020 fixing a cut of date. 

18) Writ Petition No.75746 of 2005 was filed challenging the

cut  off  date  in  the  government  order  dated  26.07.2001  from

30.06.1999 to  31.03.2002.  The  writ  petition  was  allowed vide

judgment  and  order  dated  08.09.2006  with  a  direction  for

extension of cut of date. 
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19) Another writ petition - Writ-A No.23525 / 2012 was filed

before this Court, which was allowed vide judgment and order

dated 04.05.2012 against which Special Appeal No. 503 / 2014

was  filed  by  the  State,  which  was  dismissed  by  the  Division

Bench of this Court considering that the payment was made prior

to 01.04.2005 and approval was granted before the said date.

20) Vide  notification  issued  on  28.03.2005,  NPS  was

implemented w.e.f. 01.04.2005 to whom who were appointed on

or  after  01.04.2005.  Applications  were  invited  for  taking  the

institution on grant in aid list on fulfilling requirement of scheme

notified by the State Government. In regard to 1000 recognized

junior  high  schools,  800  boys  schools  recognized  upto

30.04.1988 and 200 girls schools recognized upto 24.03.1999 and

accordingly,  the  institutions  were  brought  within  purview  of

Payment of Salaries Act, 1978. 

21) The  Director  of  Basic  Education  issued  an  order  for

deposition of salary to teaching and non teaching staff, to whom

grant  in  aid  was  extended  through  government  order  dated

02.12.2006  as  per  provisions  mentioned  in  government  order

dated  15.07.1999,  wherein  it  has  been provided that  salary  of

teaching and non teaching staff shall be fixed from the date of

approval granted by the DBEO.

22) Vide  notification  issued  on  14.08.2008  by  the  State

Government, it has been clarified that NPS implemented w.e.f.

01.04.2005 shall be applicable to employees, who were appointed

on or after 01.04.2005.

23) Applications were filed by the petitioners before the State

Government  requesting  therein  for  extension  of  date  for
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depositing  management's  fund  and  payment  of  pension  to  the

teachers and non teaching staff who have been appointed prior to

01.04.2005. The petitioners of Writ Petition No.8340 of 2009 and

1031 of 2009 submitted applications for extension of time but no

decision was communicated even after recommendation made by

respondent No.2 dated 26.10.2007.

24) Direction was issued by this Court to the State Government

for  giving  information  in  regard  to  recommendation  made  by

respondent No.2 for extension of date. Thereafter, the impugned

order dated 08.04.2009 has been passed.

25) Assailing  the  impugned  order,  submission  of  learned

Senior Counsel for the petitioners is that the impugned order is

neither policy decision not government order, therefore, the rider

imposed in regard to applicability of NPS upon the petitioners is

arbitrary and contrary to applicable rules.

26) Their  next  submission  is  that  vide  impugned  order  the

Special Secretary of State Government has tried to modify the

NPS implemented upon the employees who entered in service on

or after 01.04.2005. In case of petitioners, in bunch of matters,

none  of  the  petitioner  has  entered  in  service  on  or  after

01.04.2005. Thus, his submission is that the impugned order is

contrary to NPS and cannot be modified by an executive order

passed by the respondents.

27) Their  further  submission  is  that  the  impugned  order

overlooked Rule 19 of Rules of 1978. Rule 19 does not carve out

the  distinction  between  aided  and  unaided  institutions.  The

Special Secretary has also failed to appreciate the fact that the

service rendered by the teachers and non teaching staff while the
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institution was not on grant in aid list has been made basis for

taking the institution on the list of grant in aid.

28) The State Government issued government orders according

to government order issued in year 1978 as per scheme of 1965

and decisions were taken for depositing the managerial fund in

regard to adding the service of teachers and non teaching staff

rendered by them before providing grant in aid for payment of

pensionary benefits.

29) His further  submission is  that  the Special  Secretary was

having no authority to add his own view by passing the impugned

order  in  the  notification  dated  28.03.2005,  whereby  NPS  was

enforced.

30) In  support  of  his  submissions,  he  relied  upon  certain

judgments, which are as under:

 i) U.P. Senior Basic Shikshak Sangh Sindhi Vidyalaya Vs.

State of U.P. and others; Special Appeal No.123 of 2013.

ii) Shailendra Daina and others Vs. S.P. Dubey and others;

2007 (5) SCC 535.

iii) N. Suresh Nathan and another Vs. Union of India and

others; 1992 Supp. (1) Scc 584.

iv) Rajinder Singh (Dr.)  Vs.  State of  Punjab and others;

2001 (2) UPLBEC 1502.

v) Shyam Sadan Singh (Dr.) Vs. Chancellor, Deen Dayal

Upadyyay  University  of  Gorakhpur  and  others;  2002  (1)

UPLBEC 152.
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vi) Girdhari  Lal Shankwar Vs.  State of  U.P. and others;

2014 (1) UPLBEC 657.

vii) Narinder  S.  Chadha  and  others  Vs.  Municipal

Corporation of Greater Mumbai and others; 2015 (33) LCD

1743.

31) Per contra, learned counsel for the respondents submitted

that  the  Special  Secretary  by passing  the  impugned  order  has

committed no error and the order impugned has been passed in

consonance with provisions of NPS.

32) He next submitted that the impugned order challenged in

bunch of writ petitions does not suffer from any illegality and is

just and valid.

33) His further submission is that the provisions relied upon by

learned  Senior  Counsel  for  the  petitioners  is  not  applicable,

therefore, the submission advanced by learned Senior Counsel for

the petitioners is misplaced and submitted that the writ petitions

filed claiming applicability of OPS are liable to be dismissed.

34) I  have  considered  the  submissions  advanced  by  learned

counsels for the parties and perused the material on record.

35) To resolve the controversy involved in the present matter,

the judgments relied upon by learned counsel for the petitioners

are being quoted below:-

 i) U.P. Senior Basic Shikshak Sangh Sindhi Vidyalaya Vs.

State of U.P. and others; Special Appeal No.123 of 2013.

ii) Shailendra Daina and others (Supra):

WWW.LAWTREND.IN 



23

"26. In N. Suresh Nathan v.  Union of India a
three Judge Bench was called upon to decided a similar
question as involved in the present case, namely, whether
the three years' service prior to obtaining teh degree or
three  years'  service  after  obtaining  the  degree.  The
relevant  Rule 11 provided for recruitment by promotion
from the grade of Junior Engineers. Two categories weer
provided  therein  viz.  one  of  degree-holder  Junior
Engineers with three years' service in the grade and the
other of diploma-holder Junior Engineers with six years;
service in the grade, the provision being for 50% from
each category. While interpreting the rule, this Court said
that the entire scheme did indicate that the period of three
years can commence only from the date of obtaining the
degree and not  earlier.  The service in the grade as  a
diploma holder and, therefore, that period of three years
service can commence only from the date of obtaining the
degree  and  not  earlier.  The  service  in  the  grade  as  a
diploma-holder prior to obtaining the degree cannot be
counted  as  service  in  the  grade with  a  degree  for  the
purpose of three years'  service as a degree-holder. The
Court observed as follows: (SCC p.586 papa 4)

"4.In our opinion, this appeal has to be allowed.
There is  sufficient material including the admission of
respondent diploma-holders that the practice followed in
the department for a long time was that in the case of
diploma-holder  Junior  Engineers  who  obtained  the
degree during service, the period of three years' service
in  the  grade  for  eligibility  for  promotion  as  degree  -
holders commenced from the date of obtaining the degree
and the earlier period of service as diploma-holders was
not counted for this purpose.  This earlier practice was
clearly admitted by the respondent diploma -holders in
para 5 of their application made to the Tribunal at p115
of the paper book. This also appears to be the view of the
Union  Public  Service  Commission  contained  in  their
letter dated December 6, 1968 extracted at pp. 99-100 of
the paper book in the counter affidavit of Respondents 1
to  3.  The  real  question,  therefore,  is  whether  the
construction made of this provision in the rules on which
the past practice extending over a long period is based is
untenable to require upsetting it.  If the past practice is
based on one of the possible constructions which can be
made of the rules then upsetting the same now would not
be appropriate. It is in this perspective that the question
raised has to be determined.

From a reading of the aforesaid judgment, it is apparent
that  after  construing  the  relevant  rule  the  Court  has
found that the past practice followed in the Department is
consistent with the interpretation provided to the relevant
Rule by the Court.
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27. The  same  question  once  again  came  before
another two Judge Bench of this Court in M.B. Joshi v.
Satish  Kumar  Pandey.  This  time  an interpretation  was
required  with  reference  to  a  quota  of  10%  for  the
graduate  Sub-Engineers  completing  eight  years  of
service. The relevant Rule provided for Sub-Engineers to
qualify for promotion to the post of Assistant Engineers
and  qualifying  service  provided  was  twelve  years  for
diploma holders and eight years for such Sub Engineers
who had obtained degree of graduation in the course of
service. By an executive order, 50% quota by promotion
was  sub-divided  prescribing  35%  for  diploma  holders
completing  twelve  years  of  service,  5% for  Draftsmen
and Head Draftsmen completing twelve years of service
and 10% for graduate Engineers completing eight years
of  service.  The  Court  was  called  upon  to  consider
whether the period of eight  years can only be counted
from the  date  when the  diploma holder  sub Engineers
acquired the degree of Engineering and not prior to the
said date. The controversy arose between the parties is
summarised in para 5 of the judgment as under: (SCC pp
422-23)

"5. The  short  controversy  arising  in  these  cases
relates  to  the  determination  of  seniority  amongst  the
diploma holder Sub Engineers who acquired the degree
of graduation in Engineering during the period of service
qualifying them for promotion in 8 years to the post of
Assistant Engineer.

29. In para 11 of the judgment, the Court discussed
the ratio and held: (M.B. Joshi Case, SCC p. 426)

"11. A perusal  of  the above observations  made by this
Court clearly show that the respondent diploma-holders
in that  case has admitted the practice followed in that
department  for  a  long  time  and  the  case  was  mainly
decided  on the  basis  of  past  practice  followed  in  that
department for a long time. It was clearly laid down in
the above case that if the past practice is based on one of
the possible constructions which can be made of the rules
then upsetting the same now would not ber appropriate.
It  was  clearly  said  'it  is  in  this  perspective  that  the
question  raised  has  to  be  determined'.  It  was  also
observed as already quoted above that the Tribunal was
not justified in taking the contrary view and unsettling the
settled practice in the department. That apart the scheme
of  the  rules  in  N.  Suresh  Nathan  case  was  entirely
different from the scheme of the rules before us. The rule
in that case prescribed for appointment by promotion of
Section Officers/Junior  Engineers  provided that  50 per
cent  quota shall  be from Section Officers possessing a
recognised  degree  in  Civil  Engineering  was  made
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equivalent with three years' service in the grade. Thus, in
the scheme of such rules the period of three years' service
was  rightly  counted  from  the  date  of  obtaining  such
degree. In the cases in hand before us, the scheme of the
rules is entirely different".

31.  Similar  issue once again came before a two-Judge
Bench of  this  Court  in  D.  Stephen Joseph v.  Union of
India.  The exact  question was as follows:(SCC p. 754,
para 1)

"[W]hetehr  for  promotion  to  the  post  of  Assistant
Engineer in the 50% promotion quota reserved for the
person possessive degree in Electrical Engineering from
a recognized university or an equivalent with three years'
regular service in the grade of Junior Engineers in the
Electricity  Department,  Government  of  Pondicherry,
three years' experience as Junior Engineer in the grade is
to be counted from the date of acquisition of the degree in
Electrical  Engineering  or  the  length  of  service  in  the
grade  of  Junion  Engineers  is  to  be  reckoned  if  the
incumbent at the time of promotion to the 50% quota also
possesses degree in Electrical Engineering.

32. The ambit of N. Suresh Nathan case is explained
in D. Stephen Joseph wherein it is said in para 5 that the
State Government is labouring under a wrong impression
as to the applicability of the past practice as indicated in
N. Suresh Nathan case. This Court, in the said decision,
has only indicated that the past practice should not be
upset if such practice conforms to the Rule for promotion
and consistently followed for some tiem past. The Rule
has  been  interpreted  in  a  particular  manner  and  N.
Suresh Nathan case only indicates that past practice must
be referable to the applicability of the Rule as interpreted
by the Court's order in a particular manner consistently
for  some  time  and  would  lend  support  to  the
interpretation of the Rule. The Court emphasises that any
past  practice  dehors  the  Rule  cannot  be  taken  into
consideration as past practice consistently followed for
long by interpreting the Rule and N. Suresh Nathan case
was  distinguished  in  the  facts  of  that  case  and  the
language of the Rule which came up for consideration. D.
Stephen  Joseph  provides  for  promotion  to  50%  quota
from  Junior  Engineers  possessing  degree  in  Electrical
Engineering  from  a  recognised  university  with  three
years' regular service in the grade of Junior Engineers.
On the plain language of the rule,  this Court has held
that the requirement of the Rule is three years' experience
as Junior Engineer in the grade and not the acquisition
of degeee in Electrical Engineering. Thus, it  cannot be
said that in M.B. Joshi and D. Stephen Joseph the Court
has taken a different view than what was taken by a three
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Judge  Bench  in  N.  Suresh  Nathan Case.  In  N.  Suresh
Nathan case  the  Court  has  interpreted  the  Rule  which
provides for a particular length of service in the feeder
post  as  qualifying  service  completed  with  educational
qualification to enable the candidates to be considered
for promotion and, thus the experience so obtained in the
service would necessarily mean the experience obtained
after the requisite qualification was acquired.  Thus, the
decision  turns  on  the  language  of  the  Rule  and  has
distinguished N. Suresh Nathan case on that basis.

33. In Anil Kumar Gupta v. Municipal Corporation of
Delhi the relevant rules which came up for consideration
provided for essential qualification for appointment  viz
(A) degree in civil engineering (b) two years professional
experience. The age was not exceed 30 years (relaxable
for  government  servant  and  MCD  employees).  The
applications were received for appointment to the post of
Assistant Engineer (Civil) in the engineering department
of  MCD.  The  applications  were  received  from  the
departmental candidates as well as other. The selection
board of MCD has prescribed the norms for  awarding
marks.  So  far  as  the  experience  part  was  concerned,
break up was; upto two years'experience-'no marks" 3 to
12 years, and above experience @ 1/2 mark i.e. for ten
years - 5 marks, and viva vice - 15 marks. The question
for consideration was whether the pre degree experience
of  the  candidate  can  be  taken  into  consideration  for
awarding  the  marks  or  whether  the  candidate's
experience being after obtaining the degree is to be taken
into consideration for awarding the marks. In para 20 of
the  judgment,  the  Court  has  said  that  the  provisions
regarding  experience  speaks  only  of  professional
experience  of  two years  and does  not,  in  any  manner,
connect  it  with  the  degree  qualification.  Further,  the
Court has considered N. Suresh Nathan case and said in
para 22 that N. Suresh Nathan case was based initially
on the practice followed in the department over a long
number of years and when the rules were understood as
full service of three years after obtaining the degree and
on that basis it was held that the service was not include
the service while holding a diploma. In para 23, the court
cautioned that any practice which is dehors the rules can
be no justification for the department to rely upon. Such
past practice must relate to the interpretation of the rule
in  a  particular  manner  and  while  interpreting  the
language  of  the  notification,  the  court  held  that  two
years,  professional  experience  need not  entirely  be  the
experience  obtained  after  obtaining  the  degree.
Requirement is only degree and two years, professional
experience and not the experience as degree holder. We
are  afraid  that  the  observation  of  the  Court  that  N.
Suresh  Nathan  case  was  decided  mainly  on  the  past
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practice  followed  in  the  department,  would  not  be  a
correct reading of N. Suresh Nathan Case. This case was
essentially decided on the interpretation of the rule and
the Court found support to that interpretation from the
past practice followed in the department. Thus, it appears
from this judgment that essentially N. Suresh Nathan case
was not followed on the interpretation of the Rule, which
came in question for consideration  before the Court and
it  was  held  that  the  professional  experience  required
cannot be read to have any connection with the degree in
civil  engineering  and,  therefore,  the  professional
experience  in  service  irrespective  of  a  degree  in  civil
engineering would be considered for alloting marks by
the selection board.

43. Taking into consideration the entire scheme of the
relevant rules, it is obvious that diploma-holders will not
be eligible for promotion to the post of Assistant Engineer
in  their  quota  unless  they  have  eight  years  service,
whereas  the  graduate  engineers  would  be  required  to
have  three  years  service  experience  apart  from  their
degree. If the effect and the intent of the rules were such
to  treat  the  diploma as  equivalent  to  a  degree  for  the
purpose of promotion to the higher post, then induction to
the cadre of Junior Engineers from two different channels
would  be  required  to  be  considered  similar,  without
subjecting  the  diploma-holders  to  any  further
requirement of having a further qualification of two years
service. At the time of induction in to the service to the
post  of  Junior  Engineers,  degree  in  engineering  is  a
sufficient  qualification  without  there  being  any  prior
experience,  whereas  diploma-holders  should  have  two
years' experience apart from their diploma for induction
in the service.  As per the service rules,  on the post of
Assistant  Engineer,  50%  of  total  vacancies  would  be
filled up by direct recruitment, whereas for the promotion
specific  quota  is  prescribed  for  a  graduate  Junior
Engineer and a diploma-holder Junior Engineer.  When
the quota is prescribed under the rules, the promotion of
graduate junior engineers to the higher post is restricted
to 25% quota fixed.  So far as the diploma holders are
concerned, their promotion to higher post is confined to
25%.  As  an  eligibility  criterion,  a  degree  is  further
qualified by three years service for the junior engineers,
whereas eight years service is required for the diploma
holders. Degree with three years service experience and
diploma  with  eight  years  service  experience  itself
indicates  qualitative  difference  in the service
rendered as degree-holder Junior Engineer and
diploma-holder Junior Engineer. Three years'
service experience as a graduate Junior Engineer
and eight years' service experience as a diploma-
holder Junior Engineer, which is the eligibility cri
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terion for promotion, is an indication of different
quality of service rendered. In t he given case, can it
be said that a diploma-holder who acqu ired a
degree during the tenure of his service, has gained
experience as an Engineer just because he has
acquired a degree in Engineering. That would amount
to say that the experience gained  by him in his
service as a diploma-holder is qual itatively the same
as that of the experience of a graduate Engineer.
The Rule specifically made difference of  service
rendered  as  a  graduate  Junior  Engineer  and  a
diploma-holder Junior Engi neer. Degree-holder
Engineer 's cxpcricnce cannot be substituted with
diploma-holder's experience. The dist nction
between the experience of degree-holders and
diploma-holders is maintained under the Rules in
further  promotion to the post of Executive
Engineer also, wherein there is no separate
quota assigned to degree-holders or to diploma-
holders and the promotion is to be made from the
cadre of Assistant Engineers.  The  Rules provide
for different service experience   for degree-
holders and diploma holders. Degree-holder
Assistant Engineers having eight  years of service
experience  would   be  eligible  for  promotion   to
the  post   of   Executive Engineer, whereas diploma-
holder Assistant Engineers would be required to
have ten years' service experience on the post of
Assistant Engineer to become eligible for promotion
to the higher post. This indicates that the Rule itself
·makes differentia in the  qualifying service of eight
years for degree holders and ten years' service
experience for diploma-holders. The Rule itself
makes qualitative difference in the service rendered
on the same post. It is a  clear  indication of
qualitative difference of the service on the same post
by a graduate  Engineer  and   a   diploma-holder
Engineer.  It  appears  to  us  that different period  of
service   attached   to   qualification   as   an   essential
criterion for promotion is based on administrative
interest   in   the  service.   Different period   of service
experience  for degree-holder Junior  Engineers and
diploma  hol der  Junior Engineers for promotion t o
the higher post is conducive to the post manned by
the Engineers. There can be no manner of doubt
that higher technical knowledge would give better
thrust to administ rative efficiency and quality
output. To carry out technical special i sed job more
efficiently, higher technical knowledge would be the
requirement. Higher educational qual ifications
develop broader perspective and t herefore service
rendered on  the same post by more qualifying
person would be qualitatively different.  Engineers
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to the higher post is restricted to 25% quota
fixed. So far as the  diploma-holders are
concerned, their promot ion to t he higher post is
confined to 25%. As an eligibility criterion, a
degree i s further qual iJied by three years' service
for the Junior Engineers, whereas eight years' serv
ice  is required for the diploma-holders. Degree
with three years' service experience and diploma
with   eight   years' service   experience   itsel f
indicates   qualitative   differencc in the service

rendered as degree-holder Junior Engineer and
diploma-holder Junior Engineer. Three years'
service experience as a graduate Junior Engineer
and eight years' service experience as a diploma-
holder Junior Engineer, which is the eligibility cri
terion for promotion, is an indication of different
quality of service rendered. In t he given case, can it
be said that a diploma-holder who acqu ired a
degree during the tenure of his service, has gained
experience as an Engineer just because he has
acquired a degree in Engineering. That would amount
to say that the experience gained  by him in his
service as a diploma-holder is qual itatively the same
as that of the experience of a graduate Engineer.
The Rule specifically made difference of  service
rendered  as  a  graduate  Junior  Engineer  and  a
diploma-holder Junior Engi neer. Degree-holder
Engineer 's cxpcricnce cannot be substituted with
diploma-holder's experience. The dist nction
between the experience of degree-holders and
diploma-holders is maintained under the Rules in
further  promotion to the post of Executive
Engineer also, wherein there is no separate
quota assigned to degree-holders or to diploma-
holders and the promotion is to be made from the
cadre of Assistant Engineers.  The  Rules provide
for different service experience   for degree-
holders and diploma holders. Degree-holder
Assistant Engineers having eight  years of service
experience  would   be  eligible  for  promotion   to
the  post   of   Executive Engineer, whereas diploma-
holder Assistant Engineers would be required to
have ten years' service experience on the post of
Assistant Engineer to become eligible for promotion
to the higher post. This indicates that the Rule itself
·makes differentia in the  qualifying service of eight
years for degree holders and ten years' service
experience for diploma-holders. The Rule itself
makes qualitative difference in the service rendered
on the same post. It is a  clear  indication of
qualitative difference of the service on the same post
by a graduate  Engineer  and   a   diploma-holder
Engineer.  It  appears  to  us  that different period  of
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service   attached   to   qualification   as   an   essential
criterion for promotion is based on administrative
interest   in   the  service.   Different period   of service
experience  for degree-holder Junior  Engineers and
diploma -hol der  Junior Engineers for promotion to
the higher post is conducive to the post manned by
the Engineers. There can be no manner of doubt
that higher technical knowledge would give better
thrust to administ rative efficiency and quality
output. To carry out technical special i sed job more
efficiently, higher technical knowledge would be the
requirement. Higher educational qual ifications
develop broader perspective and t herefore service
rendered on  the same post by more qualifying
person would be qualitatively different.

iii) N. Suresh Nathan and another (Supra) :-

"4. In  our  opinion,  this  appeal  has  to  be allowed.
There is sufficient material including the admission of
respondents diploma holders that the practice followed
in the department for a long time was that in the case of
diploma-holder  Junior  Engineer  who  obtained  the
degree during service, the period of three years service
in  the  grade  for  eligibility  for  promotion  as  degree
holder commenced from the date of obtaining the degree
and the earlier period of service as diploma holders was
not counted for this purpose. This earlier practice was
clearly admitted by the respondents diploma-holders in
para 5 of their application made to the tribunal at page
115 of the paper book. This also appears to be the view
of  the  UPSC in  their  letter  dated  December  6,  1968
extracted  as  pages  99-100  of  the  paper  book  in  the
counter affidavit of respondent 1 to 3. The real question,
therefore,  is  whether  the  construction  made  of  this
provision  in  the  rules  on  which  the  past  practice
extending over a long period is based is untenable to
require of upsetting it. If the past practice is based on
one of the possible construction which can be made of
the  rule  then  upsetting  the  same  now  would  not  be
appropriate.  It  is  in  this  perspective that  the  question
raised has to be determined.

5. The  recruitment  rules  for  the  post  of  Assistant
Engineers in the PWD (annexure C) are at pages 57 to
59 of the paper book. Rule 7 lays down the qualification
for  direct  recruitment  from  the  two  sources,  namely,
degree  holders  and  diploma-holders  with  three  years
professional  experience.  In  other  words,  a  degree  is
equitted  to  diploma  with  three  years  professional
experience.  Rule  11  provides  for  recruitment  by
promotion from the grade of section officer now called
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junior  engineers.  There  are  two  categories  provided
therein - one is of degree-holder junior engineers with
three  years  service  in  the  grade  and  the  other  is  of
diploma-holder junior engineers with six years service
in  the  grade,  the  provision  being  for  50% from each
category. This matches with rule 7 wherein a degree is
equitted  with  diploma  with  three  years  '  professional
experience.  In  the  first  category  meant  for  degree-
holders, it is also provided that if degree holders with
three  years  service  in  the  grade  are  not  available  in
sufficient number,  then diploma-holders with six  years
'service in the grade may be considered in the category
of degree holders also for the 50% vacancies meant for
them.  The entire  scheme,  therefore,  does  indicate that
the period of three years service in the grade required
for  degree  holders  according  to  rule  11  as  a
qualification for promotion in that category must mean
three years 'service in the grade as a degree holder and,
therefore, that period of three years can commence only
from the date of obtaining the degree and not earlier.
The service in the grade as a diploma holder prior to
obtaining the degree cannot be counted as service in the
grade  with  a  degree  for  the  purpose  of  three  years
'service as a degree holders. The only question before us
is  of  the  construction  of  the  provision  and not  of  the
validity thereof and, therefore, we are only required to
construe the meaning of the provision. In our opinion,
the contention of the appellants degree-holder that the
rules  must  be  construed to  mean that  the  three  years
service in the grade of a degree holder for the purpose
of Rule 11 is three years from the date of obtaining the
degree  is  quite  tenable  and commends to  us  being  in
confirmity with the past practice followed consistently. It
has also been so understood by all  concerned till  the
raising  of  the  present  controversy  recently  that  the
respondents. The tribunal was, therefore, not justified in
taking  the  contrary  view  and  unsettling  the  settled
practice in the department."

iv) Rajinder Singh (Dr.) (Supra) :

"7. The settled position of law is that no government
order, notification or circular can be a substitute of the
statutory  rules  framed  with  the  authority  of  law.
Following any other course would be a disastrous in as
much as  it  would  deprive  the  security  of  tenure  and
light of equality conferred upon the civil servants under
the constitutional scheme. It would be negating the so
far expected service jurisprudence. We are of the firm
view that the High Court was not justified in observing
that even without the amendment of the rules, the class
II of the service can be treated as class I only by way of
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notification. Following such a course in effect amounts
to  amending  the  rules  by  a  government  order  and
ignoring the mandate of article 309 of the Constitution. 

8. As  respondent  No.3  was  not  eligible  for
consideration  to  the  post  of  Deputy  Director,  Health
Services,  the  departmental  promotion  committee
committed  a  mistake  in  recommending  him.
Consequent promotion of respondent No.3 on the basis
of  recommendation  of  the  departmental  promotion
committee  being  contrary  to  law  is  liable  to  be  set
aside."

v) Shyam Sadan Singh (Dr.) (Supra) :

"6. It  would  be  pertinent  to  mention  here  that
according to statute 18.10 of the first statutes of the
Gorakhpur  University  made under  the  provisions  of
the  U.P.  State  University  Act,  1973  service  in  the
capacity of Principal or Teachers, as the case may be,
is  to  be  counted  from  the  date  of  taking  charge
persuant to substantive appointment.  Appointment to
old statute service is to be counted from the date of
substantive appointment in the capacity of Principal or
Teachers, as the case may be. It makes not distinction
between the teachers of degree department and those
of  post  graduate  department  belonging  to  the  same
cadre and same grade. Disqualification created by the
government  order  dated  09.07.1968,  in  our  mind  is
contrary to  law for it  has the effect  ammending the
statutes and the State Government has no authority to
do so under Section 39 of the Gorakhpur University
Act, 1956. In as much as classification of teachers of
degree department and post graduate department for
the purpose of seniority could have been done only by
amending the statutes and not by government orders.
Executive power of the State under Article 162 cannot
be invoked in derrogation of statutory provisions."

vi) Girdhari  Lal Shankwar Vs.  State of  U.P. and others;

2014 (1) UPLBEC 657.

vii) Narinder S. Chadha and others (Supra):

"3. Mr.  C.U.  Singh,  learned  Senior
Advocate appearing on behalf of the appellants in the
civil appeal arising out of SLP (C) No.30832 of 2011
made  wide  ranging  arguments  on  the  genesis  of
cigarettes act and the fact that it was legislation made
under entry 52 list 1 read with entry 33 list III of the
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7th  Schedule  to  the  Constitution  of  India.  He  cited
Godawat Pan Masala Products I. P. Ltd. and another
v.  Union  of  India  and  others  (2004)  7  SCC  68,
particularly the concluding paragraph 77 (6) stating
that the cigarettes act is a special act dealing only with
tobacco and tobacco products, while the prevention of
Food  Adultration  Act,  1954  is  general  and  must
therefore  yield  to  the  Cigarettes  Act.  He  also  cited
Bajinath Kedia v. State of Bihar and others (1969) 3
SCC 838 for  the  preposition  that  once  the  requisite
declaration under Section 2 of the Cigarettes Act  is
made, the State Government is denuded of any power
to legislate in the field occupied by the Cigarette Act.
He also  cited  Paluru  Ramakrishnaiah and others  v.
Union of India and another (1989) 2 SCC 541 for the
proposition that executive instructions and conditions
cannot  be  contrary  to  statute  or  statutory  rules.
Ultimately,  however,  he  contended  that  there  were
three features of the impugned circular which required
to be shut down being ultra vires the Cigarettes Act
and the rules made therein.

26. We are at  a loss to  understand the aforesaid
reasoning. If Section 144 is to be invoked, the order
dated 14th July, 2011 would have expired two months
thereafter. The High Court went on to state that while
administering the law it is to be tempered with equity
and if an equitable situation demands, the High Court
would  fail  in  its  duty  if  it  does  not  mould  relief
accordingly. It must never be forgotten that one of the
maxims of equity is that 'equity follows the law'. If the
law is  clear,  no notions  of  equity  can substitute  the
same. We are clearly of the view that the Gujarat High
Court judgment dated 2nd December, 2011 deserves to
be  set  aside  not  only  for  the  following the  Bombay
High Court judgment impugned in the appeals before
us but for the reason stated herein above."

36) I have gone through the judgments relied upon by learned

counsel for the petitioners, which are fully applicable to the facts

and  circumstances  of  the  case  and  the  submissions  advanced

taking shelter of the judgments are acceptable.

37) On  going  through  the  aforesaid  judgments  and  the

government order issued on 10.07.1978, wherein procedure has

been prescribed in regard to fixation of salary to teachers of an

institution which has been brought within purview of Payment of
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Salaries Act, 1978 whereby the benefit of Tri Benefit Scheme of

1965 was provided to institutions referred therein in Clause III of

the government order.

38) On perusal of government orders issued from time to time

in regard to fixation of salary of teachers in non aided schools to

the effect that as soon as the institution is brought within purview

of Payment of  Salaries  Act,  1972 past  service rendered in the

institution from the date of approval shall be counted in fixation

of salary. 

39) In  case  the  theory  framed  under  the  impugned  order  is

taken into consideration, there shall be great distinction in regard

to teachers and non teaching staff, who have been appointed in

the institution in accordance with service rules applicable in the

year 1970 and the teachers who have been appointed in the year

1990. In case they are placed in regard to fixation of salary from

the date the institution has been brought within the purview of

Payment  of  Salaries  Act,  1978  that  will  create  great

discrimination amongst the teachers who have been appointed in

the institution. 

40) The next point for consideration is very important to make

applicable the pensionary rules in regard to teachers appointed in

the  institution  recognized  under  the  provisions  of  U.P.  Basic

Education Act, 1972.

41) This Court in examination of impugned order gone through

the provisions of  U.P.  Recognized Basic  Schools  (Recruitment

and  Condition  of  Service  of  Teachers  and  other  Conditions)

Rules, 1975 and The U.P. Recognised Basic Schools (Junior High
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Schools) (Recruitment And Conditions Of Service Of Teachers)

Rules, 1978.

42) On perusal of provisions of Rules of 1975, it is reflected

that the rules have been framed in exercise of power under sub-

section (1) of Section 19 of U.P. Basic Education Act, 1972. Rule

2 (b)  of  the  rules  clarifies  that  junior  basic  schools  means an

institution  other  than  high  school  or  intermediate  colleges

imparting education upto 5th class.

43) Meaning thereby, in case the institution is a primary school

upto  level  of  class  1st  to  class  5th,  the  Rules  of  1975  is

applicable,  wherein  under  Rule  9  &  10,  provisions  of

appointment of teachers has been provided as under :

"9.  Appointment  of  teachers:-  No  person  shall  be
appointed  as  teacher  or  other  employee  in  any
recognised school unless he possesses such qualifications
as are specified in this behalf by the Board and for whose
appointment the previous approval of the Basic Shiksha
Adhikari has been obtained in writing. In case of vacancy
the applications for appointment shall be invited by the
concerned management through advertisement in at least
two newspapers (one of them will be daily newspaper),
giving  at  least  thirty  days'  time  for  submitting
application.  The date of  interview may be given in  the
advertisement or the candidates be informed of the date
fixed for interview by registered post, giving them at least
15  days  time  from the  date  of  issue  of  the  letter.  The
management shall not select any untrained teacher and if
the  selected  candidate  is  a  trained  one,  he  will  be
approved by the Basic Shiksha Adhikari.

10.  Salary  of  teachers  :- A  recognised  school  shall
undertake to pay with effect from July 1, 1975 to every
teacher  and employee the same scale of  pay,  dearness
allowance and additional dearness allowance as are paid
to the teachers and employees of the Board possessing
similar  qualification.  Pay  will  be  disbursed  through
cheque."

44) On its perusal, it is evident that it does not carve out any

distinction in regard to procedure of recruitment and appointment
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of a teacher in primary school, therefore, the distinction drawn

under  the  impugned  order  that  the  teachers  after  taking  the

institution on the grant in aid list shall be treated to be appointed

in  the  institution  on  the  date  when  the  institution  is  brought

within the purview of grant in aid list / Payment of Salaries Act,

1972 is wholly erroneous and contrary to rules referred herein

above.

45) Under  the  definition  of  Rule  2(E),  junior  high  school

means  an  institution  other  than  high  school  or  intermediate

college imparting education to boys or girls from Class 6th to

Class 8th (inclusive) and these rules have been framed under the

provisions of U.P. Basic Education Act, 1972.

46) To  resolve  the  controversy,  relevant  provisions  of   U.P.

Recognized  Basic  (Junior  High  School)  (Recruitment  and

Condition of Service of Teachers) Rules, 1978 are being quoted

below:

3.  Appointment  -  (1)  It  shall  be  the
responsibility  of  the  Management  to  fill  a
vacancy in the post of Headmaster or Assistant
teacher,  as  the  case  may  be,  of  a  recognised
school by 31st July every year.

(2) If any vacancy occurs during an academic session, it
shall  be  filled  within  two  months  from  the  date  of
occurrence of such vacancy.

4.  Minimum  qualification.  -  (1)  The  minimum
qualifications  for  the  post  of  Assistant  Teacher  of  a
recognised school shall be a Graduation Degree from a
University  recognised  by  U.G.C.,  and  a  teachers
training course recognized by the State Government or
U.G.C. or the Board as follows :-

1. Basic Teaching Certificate.

2.  A  regular  B.Ed.  degree  from  a  duly  recognized
institution.

3. Certificate of Teaching.
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4. Junior Teaching Certificate.

5. Hindustani Teaching Certificate.

And

Teacher  eligibility  test  passed  conducted  by  the
Government of Uttar Pradesh or by the Government of
India.

(2) The minimum qualifications for the appointment to
the post of head master of a recognized school shall be
as follows -

(a)  A  degree  from  a  recognized  University  or  an
equivalent examination recognized as such.

(b) A teacher's training course recognized by the State
Government or U.G.C. or Board as follows :-

1. Basic Teaching Certificate.

2.  A  regular  B.Ed.  degree  from  a  duly  recognized
Institution.

3. Certificate of Teaching;

4. Junior Teaching Certificate.

5. Hindustani Teaching Certificate.

(c)  Five  years  teaching  experience  in  a  recognized
school].

5.  Eligibility  for  appointment.  -  No  person  shall  be
appointed  as  Headmaster  or  Assistant  Teacher  in
substantive capacity in any recognised school, unless -

(a) he possesses the minimum qualifications prescribed
for such post;

(b)  he  is  recommended  for  such  appointment  by  the
Selection Committee.

6. Disqualification. -  (1) No person who is  related to
any member of the Management shall be appointed as
Headmaster or Assistant Teacher of a recognised school.

(2)  For  the  purposes  of  this  rule,  a  person  shall  be
deemed to be related if he is related to such member in
any one of the following ways, namely -

(i) Father or mother;

(ii) Grandfather, grandmother;

(iii) Father-in-law, mother-in-law;

(iv) Uncle, aunt, maternal uncle, maternal aunt;

(v) Son, daughter, son-in-law, daughter-in-law;

(vi) Brother, sister;

(vii) Grandson, grand-daughter;

WWW.LAWTREND.IN 



38

(viii) Husband, wife;

(ix) Nephew, niece;

(x) Cousin;

(xi) Wife's brother, or wife's sister, wife's brother's wife,
sister's husband;

(xii) Husband's brother, husband's brother's wife;

(xiii) Brother's or cousin's wife.

7. Advertisement of vacancy. - (1) No vacancy shall be
filled,  except  after  its  advertisement  in  at  least  two
newspapers  one  of  whom  must  have  adequate
circulation all over the State and the other in a locality
the school is situated.

(2) In every advertisement and intimation under clause
(1),  the  Management  shall  give  particulars  as  to  the
name of the post, the minimum qualifications and age-
limit, if any, prescribed for such post and the last date
for  receipt  of  applications  in  pursuance  of  such
advertisement.

(3)  Management  of  the  school  after  explaining  the
sanctioned posts of the institution shall send information
of vacant post during the calendar year compulsorily to
the District  Basic Education Officer by the 30th April
for permission of Advertisement to fill them.

(4)  After  scrutinizing  the  proposal  within  15  days  the
District Basic Education Officer shall accord permission
to advertise the post according to law. The District Basic
Education  Officer  shall  be  duty  bound  to  accord
permission for advertisement or to reject the permission
with reasoned speaking order during the stipulated time.

(6)  An  appeal  may  be  preferred  before  the  Regional
Assistant  Director  of  Education  (Basic)  against  the
decision  of  the  District  Basic  Education  Officer.  The
decision of the Regional Assistant Director of Education
(Basic) shall be final.

8. Age limit. - The minimum age shall on the first day of
July of the academic year following next after the year
in which the advertisement of the vacancy is made under
Rule 7 be :

(1) In relation to the post  of  an Assistant Teacher,  18
years.

(2) In relation to the post of Head Master, 25 years.

9.  Selection  Committee.  -  For  appointment  of
Headmaster and Assistant Teacher in institutions other
than  minority  institutions  and  in  the  minority
institutions, tire Management shall constitute a Selection
Committee as follows :
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A - Institutions other than Minority Institutions :

(i) For the post of headmaster :

(1) Manager;

(2) a nominee of the District Basic Education Officer;

(3) a nominee of the Management;

(ii) For the post of Assistant Teacher;

(1) Manager;

(2)  Headmaster  of  the  recognised  school  in  which
appointment is to be made;

(3) a nominee of the District Basic Education Officer;

B - Minority Institutions :

(i) For the post of Headmaster;

(1) Manager;

(2) two nominees of Management;

(ii) For the post of Assistant Teacher;

(1) Manager;

(2) Headmaster of the recognised school in which the
appointment is to be made;

[(3) A specialist in the subject nominee by the District
Basic Education Officer.]

10.  Procedure  for  selection.  -  (1)  The  Selection
Committee shall, after interviewing such candidates as
appear before it on a date to be fixed by it in this behalf,
of  which  due  intimation  shall  be  given  to  all  the
candidates, prepare a list containing as far as possible
the names,  in  order of preference,  of  three candidates
found to be suitable for appointment.

(2) The list prepared under clause (1) shall also contain
particulars  regarding  the  date  of  birth,  academic
qualifications and teaching experience of the candidates
and shall be signed by all the members of the Selection
Committee.

(3) The Selection Committee shall, as soon as possible,
forward  such  list,  together  with  the  minutes  of  the
proceedings of the Committee to the management.

(4) The Manager shall within one week from the date of
receipt of the papers under clause (3) send a copy of the
list to the District Basic Education Officer.

(5) (i) If the District Basic Education Officer is satisfied
that -
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(a)  the  candidates  recommended  by  the  Selection
Committee  possess  the  minimum  qualifications
prescribed for the post;

(b)  the  procedure  laid  down  in  these  rules  for  the
selection  of  Headmaster  or  Assistant  Teacher,  as  the
case may be, has been followed he shall accord approval
to  the  recommendations  made  by  the  Selection
Committee  and shall  communicate  his  decision  to  the
Management within two weeks from the date of receipt
of the papers under clause (4).

(ii) If the District Basic Education Officer is not satisfied
as  aforesaid,  he  shall  return  the  papers  to  the
Management with the direction that the matter shall be
reconsidered by the Selection Committee.

(iii)  If  the  District  Basic  Education  Officer  does  not
communicate  his  decision  within  one  month  from  the
date of receipt of the papers under clause (4), he shall
be  deemed  to  have  accorded  approval  to  the
recommendations made by the Selection Committee.

11. Appointment - Appointment by the Management. -
(1) On receipt of communication of approval or as the
case may be, on the expiry of the period of one month
under  clause  (iii)  of  sub-rule  (5)  of  Rule  10,  the
Management  shall,  first  offer  appointment  to  the
candidate  given  the  first  preference  by  the  Selection
Committee  and on his  failure  to  join  the  post,  to  the
candidate  next  to  him  in  the  list  prepared  by  the
Selection  Committee  and  on  the  failure  of  such
candidate also,  to the last  candidate specified in such
list.

(2) (a) The appointment letter shall  be sent under the
signature  of  the  Manager  by  registered  post  to  the
selected candidate.

(b) The appointment letter shall clearly specify the name
of  post,  the pay scale  and the  nature  of  appointment,
whether permanent or temporary, and shall also specify
that if the candidate does not join within 15 days from
the  date  of  receipt  of  the  appointment  letter  his
appointment shall be cancelled.

(c) a copy of the appointment letter shall also be sent to
the District Basic Education Officer.

19. Provident Fund: Provident  Fund  shall  be
payable  by  the  management  of  a  recognised  school  to
every Headmaster or teacher employed in such school in
accordance  with  the  scheme  applicable  to  aided
institutions as laid down in Appendix 8 of the Education
Code (1958 Edition).
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47) On bare perusal  of  Rule  19,  it  is  evident  that  provident

fund shall be payable by the management of a recognized school

to  head  master  or  teachers  employed  in  such  a  school  in

accordance with scheme applicable to added institutions as laid

down in Appendix-XIII of the Education Code.

48) It  clearly  demonstrates  that  the  scheme  in  regard  to

provident fund shall be applicable to the institutions recognized

under the provisions of Act of 1972 and no distinction has been

carved out in regard to aided and non aided institutions.

49) On  bare  perusal  of  Rule  19  of  1978  Rules  amended

through  notification  dated  04.12.2019,  it  is  apparent  that  by

adding proviso, it shall not be effective for the teaching and non

teaching staff appointed after 01.04.2005. Meaning thereby, all

the  teachers  and  non  teaching  staff  of  recognized  junior  high

schools are entitled for provident fund.

50) The petitioners before this court were granted appointment

in accordance with aforesaid rules and their appointments were

duly approved by the competent authorities. At the time of taking

the institutions on grant in aid list in the manager's return names

of  teaching  and  non  teaching  staff  were  also  submitted  and

financial concurrence was also granted to them. At the time of

enforcement of NPS, the rules referred herein above were same

as  was  existing  at  the  time  of  appointment  of  the  petitioners.

When the institutions were brought within purview of Payment of

Salaries Act, the aforesaid rules were intact and no amendment

was incorporated in the rules that after taking the institutions on

grant in aid list their appointment shall be treated to be made after

enforcement of NPS. Therefore, once this is the back ground, the

petitioners before this court cannot be denied for grant of benefit
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of OPS being appointed in the institutions prior to enforcement of

NPS.

51) The  provisions  in  regard  to  appointment  of  teachers  in

primary  school  came  into  existence  in  the  year  1975  and  in

regard to appointment and recruitment on the post of teachers in

junior high schools came into existence in the year 1978. 

52) The  teachers  of  the  bunch  of  writ  petitions  have  been

appointed in the institution in accordance with the rules of 1975

and 1978 respectively and approval was granted by the DBEO of

the concerned districts.

53) Relevant point of consideration is that when the institution

was  brought  within  the  purview  of  Payment  of  Salaries  Act,

1978. There were same provisions in regard to recruitment and

appointment of teachers in the institution. For consideration of

this aspect of the matter, it is relevant to narrate the necessary

facts.

54) In  pursuance  to  notification  issued,  several  senior  basic

level  institutions  established  during  year  1989-1998  in  which

teaching  and  non  teaching  staffs  were  appointed  and  the

Government has discontinued the monthly pension scheme vide

order  dated  28.03.2005  and  w.e.f.  01.04.2005  placed  a  new

contributory pension scheme to new recruits and vide order dated

02.12.2006,  the  Government  of  U.P.  admitted  those  100

institutions in grant  in aid list.  The management  filed relevant

documents along with details of teachers and non teaching staff

of the institution and after due consideration the institutions were

brought within the purview of Payment of Salaries Act, 1972 vide

order dated 02.12.2006.
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55) I have examined the relevant provisions of recruitment and

appointment  of  teachers  as  referred  above  and  there  is  no

hesitation to hold that at the time of taking of institution on grant

in aid list in the year 2006, same provision of recruitment and

condition  of  service  were  applicable  to  the  teachers  who  are

liable to be paid salary from the State Exchequer after taking the

institution on the grant in aid list.

56) In  regard  to  non  teaching  staff  of  the  institutions,  the

provisions of Rules of 1984 are applicable. Relevant provisions

are being quoted below:

3- fu;qfDr & ¼1½ fdlh ekU;rk izkIr Ldwy ds izcU/kkf/kdj.k ;k ;g
mRrjnkf;Ro gksxk fd og] ;FkkfLFkfr] fyfid ;k lewg ^?k^ ds deZpkjh
ds in dh fjfDr dks izR;sd o"kZ 31 tqykbZ rd Hkjsa] 
¼2½ ;fn dksbZ fjfDr f'k{kk&l= ds nkSjku gks rks mls ,slh fjfDr ds
fnukad ls nks ekl ds Hkhrj Hkjk tk;sxkA 
4-  U;wure vgZrk  &  ¼1½  fyfid ds  in ds  fy, U;wure  vgZrk
ek/;fed f'k{kk ifj"kn] mRrj izns'k dh b.VjehfM,V ijh{kk ;k led{k
ijh{kk ¼fgUnh ds lkFk½ vkSj fgUnh Vad.k es 30 'kCn izfr feuV dh
U;wure xfr gksxhA 
¼2½ lewg ^?k^ ds deZpkjh ds in ds fy, U;wure vgZrk mRrj izns'k
ljdkj }kjk ekU;rk izkIr fdlh laLFkk ls ikWpoh d{kk ;k fgUnh ds
lkFk led{k ijh{kk mRrh.kZ djuk gksxkA 
5- fu;qfDr ds fy, ik=rk& dksbZ O;fDr fdlh ekU;rk izkIr Ldwyksa es
ekSfyd :i es fyfid ;k lewg ^?k^ es deZpkjh ds :i es rc rd
fu;qDr ugh fd;k tk;sxk tc rd fd&
¼d½ mldh ,sls in ds fy, fofgr U;wure vgZrk;sa u gksaA 
¼[k½ p;u&lfefr }kjk ,slh fu;qfDr ds fy, mlds lEcU/k es laLrqfr
u dh tk;sA 
6- vk;q& bl fu;ekoyh es fufnZ"V fyfid in ij HkrhZ ds fy, vH;FkhZ
dh vk;q ml o"kZ dh] ftles fjfDr vf/klwfpr dh tk;s] vuqorhZ igyh
tqykbZ dks 18 o"kZ dh gks tkuh pkfg, vkSj 40 o"kZ ls vf/kd ugh gksuh
pkfg,A

ijUrq vuqlwfpr tkfr;ksa] vuqlwfpr tu&tkfr;ksa ds ,oa vU;
fiNM+k oxZ ds vH;fFkZ;ksas dh fLFkfr esa] mPprj vk;q&lhek 5 o"kZ vf/kd
gksxh ;k mruh gksxh ftruh jkT; ljdkj }kjk le;&le; ij micfU/
kr dh tk;sA 
7- jk"Vªh;rk fu;e 5 es mfYyf[kr fdlh in ij HkrhZ ds fy, ;g
vko';d gS fd vH;FkhZ& 
¼d½ Hkkjr dk ukxfjd gks] ;k 
¼[k½ frCcrh 'kj.kkFkhZ  gks] tks Hkkjr esa LFkk;h fuokl ds vfHkizk; ls
igyh tuojh] 1962 ds iwoZ Hkkjr vk;k gks] ;k 
¼x½ Hkkjrh; mn~Hko dk ,slk O;fDr gks ftlus Hkkjr es LFkk;h fuokl ds
vfHkizk; ls ikfdLrku] cekZ] Jhyadk ;k fdlh iwohZ vQzhdh ns'k dsU;k]
mxkUMk vkSj ;wukbVsM fjifCyd vkWQ rUtkfu;k ¼iwoZorhZ rkaxkfudk vkSj
tathokj½ ls izotu fd;k gks]
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ijUrq mi;ZqDr Js.kh ¼[k½ ;k ¼x½ ds vH;FkhZ dks ,slk O;fDr
gksuk pkfg, ftlds i{k es jkT; ljdkj }kjk ik=rk dk izek.k&i=
tkjh fd;k x;k gks]

ijUrq ;g vkSj fd Js.kh ¼[k½ ds vH;FkhZ ls ;g Hkh vis{kk dh
tk;sxh fd og iqfyl mi&egkfujh{kd] xqIrpj 'kk[kk] mRrj izns'k ls
ik=rk dk izek.k&i= izkIr dj ysA 

ijUrq ;g Hkh fd ;fn dksbZ vH;FkhZ mi;qZDr Js.kh ¼x½ dk gks
rks ik=rk dk izek.k&i= ,d o"kZ ls vf/kd vof/k ds fy, tkjh ugh
fd;k tk;sxk vkSj ,sls vH;FkhZ dks ,d o"kZ dh vof/k dh lsok es rHkh
jgus fn;k tk;sxk tc fd og Hkkjr dh ukxfjdrk izkIr dj ysA 
fVIi.kh  & ,sls  vH;FkhZ  dks  ftlds  ekeys  es  ik=rk dk izek.k&i=
vko';d gks fdUrq u rks og tkjh fd;k x;k gks vkSj u nsus ls bUdkj
fd;k x;k gks] fdlh lk{kkRdkj es lfEefyr fd;k tk ldrk gS vkSj
mls bl 'krZ ij vfUre :i ls fu;qDr Hkh fd;k tk ldrk gS fd
vko';d izek.k&i= mlds }kjk izkIr dj fy;k tk;s ;k mlds i{k es
tkjh dj fn;k tk;sA 
8-  vkj{k.k&  vuqlwfpr  tkfr;ksa]  vuqlwfpr  tu&tkfr;ksa  vkSj  vU;
Jsf.k;ksa ds vH;fFkZ;ksa ds fy, vkj{k.k HkrhZ ds le; izo`Rr jkT; ljdkj
ds vkns'kksa ds vuqlkj fd;k tk;sxkA 
9- pfj=& lh/kh HkrhZ ds fy, vH;FkhZ dk pfj= ,slk gksuk pkfg, fd
og lsok esa  fu;kstu ds fy, lHkh izdkj ls mi;qDr gks  lds vkSj
fu;qfDr&izkf/kdkjh dk ;g dRrZO; gksxk fd og bl lEcU/k es viuk
lek/kku dj ysA 
Li"Vhdj.k&  dsUnz  ljdkj  ;k  fdlh  jkT;  ljdkj  }kjk  ;k  dsUnz
ljdkj ;k fdlh jkT; ljdkj ds LokfeRo es ;k fu;U=.kk/khu fdlh
fuxe  }kjk  inP;qr  O;fDr  dks  bl  fu;e  ds  iz;kstukFkZ  ds  fy,
vuqi;qDr le>k tk;sxkA 
10- oSokfgd izkfLFkfr& lsok es fu;qfDr ds fy, ,sls iq:"k vH;FkhZ ik=
u gksxk ftldh ,d ls vf/kd ifRu;kW thfor gksa  vkSj ,slh efgyk
vH;FkhZ ik= u gksxh ftlus ,sls iq:"k ls fookg fd;k gks ftldh igys
ls dksbZ iRuh thfor jgh gksA 

ijUrq p;u&lfefr fdlh O;fDr dks bl fu;e ds izorZu ls
NwV ns ldrh gS] ;fn mldk lek/kku gks tk;s fd ,slk djus ds fy,
fo'ks"k dkj.k fo|eku gSA 
11- 'kkjhfjd LoLFkrk& ¼1½ fdlh vH;FkhZ dks rHkh fu;qDr fd;k tk;sxk
tc ekufld vkSj 'kkjhfjd ǹf"V ls mldk LokLF; vPNk gks  vkSj
og ,sls lHkh 'kkjhfjd nks"k ls eqDr gks ftuls mls vius drZZO;ksa dk
n{krkiwoZd ikyu djus es ck/kk iM+us dh lEHkkouk gksA 

¼2½  fdlh  vH;FkhZ  dks  lh/kh  HkrhZ  }kjk  fu;qfDr  ds  fy,
vfUre :i ls vuqeksfnr fd;s tkus ds iwoZ mlls ;g vis{kk dh tk,xh
fd og izkUrh; fpfdRlk vkSj LokLF; lsok ds fdlh fpfdRlk&vf/kdkjh
ls LoLFrk izek.k&i= izLrqr djsA
12- vugZrk& ¼1½ ,slk dksbZ O;fDr tks izcU/kkf/kdj.k ds fdlh lnL;
dk lEcU/kh gks] fdlh ekU;rkizkIr Ldwy ds fyfid ;k lewg ^?k^ ds
deZpkjh ds :i es fu;qDr ugh fd;k tk;sxkA

¼2½ bl fu;e ds iz;kstukFkZ fdlh O;fDr dks lEcU/kh le>k
tk;sxk ;fn og fuEufyf[kr fdlh Hkh ,d izdkj ls ,sls lnL; lEcfU/
kr gks] vFkkZr~&
¼,d½ firk ;k ekrk]  
¼nks½ firkeg] firkegh  
¼rhu½ llqj] lkl]  
¼pkj½ pkpk] pkph] ekek] ekeh  
¼ikWp½ iq=] iq=h] nkekn] o/kw
¼N%½ HkkbZ] cfgu  
¼lkr½ ikS=] ikS=h
¼vkB½ ifr] iRuh  
¼ukS½ Hkrhtk] Hkrhth
¼nl½ lEHkzkrk ¼dtu½
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¼X;kjg½ iRuh dk HkkbZ ;k iRuh dh cfgu] iRuh dk HkkbZ dh iRuh] cgu
dk ifr
¼ckjg½ ifr dk HkkbZ] ifr ds HkkbZ dh iRuh
¼rsjg½ HkkbZ ;k lEHkzkrk dh iRuhA
13- fjfDr dk foKkiu& ¼1½ fdlh fjfDr dks rc rd ugh Hkjk tk;sxk
tc rd mldk foKkiu de ls de ,d ,sls lekpkji= es ftldk
ml {ks= es i;kZIr ifjpyu u gks u fd;k tk;s] vkSj ,slh fjfDr dh
lwpuk ftyk csfld f'k{kk vf/kdkjh dks u nh tk;sA 

¼2½ izcU/kkf/kdj.k [k.M ¼1½  ds  v/khu izR;sd foKkiu vkSj
lwpuk es in dk uke] ,sls in ds fy, fofgr U;wure vgZrk vkSj
vk;q&lhek]  ;fn  dksbZ  gks]  vkSj  ,sls  foKkiu  ds  vuqlj.k  es
vkosnu&i=ksa dh izkfIr ds vfUre fnukad dk fooj.k nsxkA 
14- p;u lfefr& izcU/kkf/kdj.k ,d p;u&lfefr dk xBu djsxk
ftles fuEufyf[kr gksaxs& 

¼1½ izcU/kd
¼2½ ekU;rkizkIr Ldwy dk ftles fu;qfDr dh tkuh gks iz/kku

v/;kidA
¼3½ ftyk csfld f'k{kk vf/kdkjh }kjk ukefufnZ"V ,d fo'ks"kK

tks  vYila[;d  }kjk  LFkkfir  vkSj  iz'kkflr  Ldwy  ds  lEcU/k  es
vuqlwfpr tkfr;ksa es gksxkA 
15-  p;u  dh  izfdz;k&  ¼1½  p;u&lfefr  ,sls  vH;fFkZ;ksa  dk]  tks
lfefr }kjk bl fufeRr fu/kkZfjr fnukad dks] ftldh lE;d lwpuk
leLr vH;fFkZ;ksa  dks nh tk;sxh] mlds le{k mifLFkr gksa  lk+{kkRdkj
djus ds i'pkr ,d lwph rS;kj djsxh ftles ;FkklaHko fu;qfDr ds
fy, mi;qDr ik;s x;s rhu vH;fFkZ;ksa ds uke vf/keku dze es gksaxsA 

¼2½ [k.M ¼4½ ds v/khu rS;kj dh x;h lwph es vH;fFkZ;ksa ds
tUe fnukad 'kSf{kd vgZrk ds lEcU/k es  fooj.k gksaxs  vkSj ml ij
p;u&lfefr ds leLr lnL;ksa }kjk gLrk{kj fd;s tk;saxsA 

¼3½ p;u lfefr ,slh lwph dks  lfefr dh dk;Zokfg;ksas  ds
dk;Zo`̀Rr  ds  lkFk
izcU/kkf/kdj.k dks ;Fkk'kh?kz vxzlkfjr djsxhA 

¼4½ izcU/kd [k.M ¼3½ ds v/khu i=kfn dh izkfIr ds fnukad ls
,d lIrkg ds Hkhrj lwph dh ,d izfr ftyk csfld f'k{kk vf/kdkjh dks
HkstsxkA 

¼5½ ¼,d½ ;fn ftyk csfld f'k{kk vf/kdkjh dk ;g lek/kku
gks tk;s fd& 

   ¼d½ p;u lfefr }kjk laLrqr fd;s x;s vH;FkhZ in ds
fy, fofgr U;wure     vgZrk;sa j[krs gSa
¼[k½ ;FkkfLFkfr fyfid oxZ deZpkfj;ksa vkSj lewg ^c^ ds deZpkfj;ksa ds
p;u ds fy, bl fu;ekoyh es fu/kkZfjr izfdz;k dk vuqlj.k fd;k
x;k gSA

rks  og p;u&lfefr }kjk  dh x;h  laLrqfr;ksa  dks
vuqeksfnr djsxk vkSj [k.M ¼4½ ds v/khu i=kfn dh izkfIr ds fnukad ls
nks lIrkg ds Hkhrj izcU/kkf/kdj.k dks viuk fofu'p; lalwfpr djsxkA 

 ¼nks½  ;fn ftyk csfld f'k{kk vf/kdkjh dk ;FkkiwoksZDr ds
lEcU/k es lek/kku u gks rks i=kfn izcU/kkf/kdj.k dks bl vkns'k ds
lkFk okil dj nsxk fd ekeys ij p;u&lfefr }kjk iqufoZpkj fd;k
tk;sA 

 ¼rhu½ ;fn ftyk csfld f'k{kk vf/kdkjh [k.M ¼4½ ds v/khu
i=kfn dh izkfIr ds fnukad ls ,d ekl ds Hkhrj vius fofu'p; dh
lalwpuk u ns rks ;g le>k tk;sxk fd mlus p;u&lfefr }kjk dh
x;h laLrqfr;ksa dks vuqeksfnr dj fn;k gSA 
16- fu;qfDr% izcU/kkf/kdj.k }kjk fu;qDr& ¼1½ ;FkkfLFkfr vuqeksnu dh
lalwpuk izkIr gksus ij ;k fu;e 15 ds mifu;e ¼5½ ds [k.M ¼rhu½ ds
v/khu ,d ekl dh vof/k ds lekIr gksus ij izcU/kkf/kdj.k loZizFke
p;u&lfefr }kjk  izFke vf/keku fn;s  x;s  vH;FkhZ  dks  fu;qqfDr dk
izLrko djsxk] vkSj mlds }kjk in dk dk;ZHkkj xzg.k u djus ij og
p;u&lfefr }kjk rS;kj dh x;h lwph es  mlls vxys vH;FkhZ  dks
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fu;qfDr dk izLrko djsxk vkSj ,sls vH;FkhZ ds Hkh foQy gksus ij ,slh
lwph esa mfYyf[kr vfUre vH;FkhZ dks fu;qfDr dk izzLrko djsxkA 
¼2½ ¼d½ fu;qfDri= izcU/kd ds gLrk{kj ls p;u fd;s x;s vH;FkhZ dks
jftLVªhd`r Mkd }kjk Hkstk tk;sxkA 

¼[k½ fu;qfDri= es in dk uke] osrueku] vkSj fu;qfDr dk
izdkj] LFkk;h gS ;k vLFkk;h] Li"V :i ls fofufnZ"V fd;k tk;sxk] vkSj
;g Hkh  fofufnZ"V gksxk  fd ;fn vH;FkhZ  fu;qfDr i= dh izkfIr ds
fnukad ls 15 fnu ds Hkhrj dk;ZHkkj xzg.k ugh djrk gS rks mldh
fu;qfDr jn~n dj nh tk;sxhA 

¼x½ fu;qfDr i= dh ,d izfr ftyk csfld f'k{kk vf/kdkjh dks
Hkh Hksth tk;sxhA  

57) On  examination,  it  is  found  that  from  the  date  of

recognition of the institution under the provisions of U.P. Basic

Education Act, 1972 the service condition of non teaching staff of

the institutions are governed under the provisions of 1984 Rules,

wherein procedure for recruitment is provided. 

58) It is case of the petitioners who are non teaching staff of

the  institutions  that  they  were  appointed  in  the  institution  in

accordance with the provisions contained under the 1984 Rules

and at the time of taking the institution on grant in aid list, same

service condition shall be applicable in regard to recruitment of

non teaching staff of the institutions. Therefore, the applicability

of NPS treating the non teaching staff to be appointed on the date

the  institution  was  brought  within  the  purview of  payment  of

salaries  act  on  02.12.2006 is  erroneous  in  nature.  The service

condition and recruitment  process of  non teaching staff  of  the

institution were same as was existing at the time of appointment

in  the  institution.  Therefore,  the  analogy  drawn  by  the

respondents that they are not entitled to get covered under OPS as

the same came into  existence  prior  to  taking of  institution on

grant in aid list on 01.04.2005 is not sustainable. Therefore, the

order treating the petitioners to be covered under NPS cannot be

sustained.
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59) Once, this is the background of the case of the petitioners,

the analogy drawn under the impugned order making applicable

the  NPS  being  the  institutions  brought  within  the  purview of

Payment  of  Salaries  Act,  1978  after  01.04.2005  is  wholly

erroneous  and  contrary  to  the  act  and  rules  applicable  to  the

petitioners.

60) It  is  admitted  case  of  the  parties  that  teachers  and  non

teaching staff have been appointed much prior to enforcement of

NPS the date of enforcement w.e.f. 01.04.2005, therefore, only on

the  ground that  the  institution  was  brought  within  purview of

payment  of  salaries  act  vide notification issued on 02.12.2006

after cut off date of enforcement of applicability of NPS cannot

be a ground for  depriving the teachers and non teaching staff,

who were appointed in accordance with applicable rules and on

the  date  of  taking  the  institution  on  grant  in  aid  list  the

recruitment condition of appointment was same.

61) Once the service  rendered by teachers and non teaching

staff appointed in non aided institutions is counted from the date

of  approval  for  the  purpose  of  fixation  of  salary,  the  analogy

drawn by the respondents in passing the impugned order treating

the petitioners to be appointed after 01.04.2005 due to taking of

institutions  on  grant  in  aid  list  vide  government  order  dated

02.12.2006 appears to be not justifiable in law.

62) It  is  not  disputed by the respondents  that  the petitioners

were granted appointment on the post of Assistant Teachers and

non teaching staff in the institutions recognized by following the

procedure prescribed under law and approval has been granted to

them by the competent authority and in pursuance thereof, they

have  discharged  their  duties  in  the  institutions.  Therefore,  no
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justification appears in not treating them to be teachers and non

teaching staff for grant of benefit  of OPS in case of taking of

institutions on grant in aid list after 01.04.2005.

63) It  is  also  reflected  that  there  is  a  scheme  of  the  State

Government  in  regard  to  teachers  and  non  teaching  staff

appointed in recognized schools under U.P. Basic Education Act,

1972  to  whom  recruitment  and  condition  Rules  1978  are

applicable that the management shall deposit the manager's fund

for  the  period  they  have  discharged  service  in  non  aided

institutions.

64) This Court is of the opinion that in case the management is

directed to deposit  the manager's  contribution with interest  for

counting of service rendered in the institution prior to taking of

institution on grant in aid list, the petitioners shall come under the

ambit of OPS and there shall be no difficulty or burden on the

State Government in endorsing the petitioners under OPS which

was prevailing prior to enforcement of NPS.

65) I  have  also  gone  through  the  judgment  relied  upon  in

regard  to  fixing  cut  off  date  for  deposit  of  manager's  fund

wherein this Court recorded that the State failed to justify the cut

off date fixed and quashed the government order of July, 2001

fixing cut off date as 31.03.2002.

66) In the bunch of  writ  petitions,  CPF and GPF have been

deducted from salary of the teachers and non teaching staff and

after passing of the impugned order, it has been stopped.

67) It is admitted case of the parties that the scheme of NPS

has been introduced vide notification issued on 28.03.2005 fixing

01.04.2005 as cut off date.
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68) All  the petitioners  appeared before this  Court  have been

granted  appointment  much  prior  to  cut  off  date  and  their

appointment has been duly approved by the DBEO of concerned

districts, therefore, there shall be no justification on the part of

the  respondents  in  ignoring  their  date  of  appointment  duly

approved by the competent  authority for  applicability of  OPS,

thus,  the  impugned  order  holding  otherwise  ignoring  certain

provisions  of  rules  and  act  applicable  cannot  be  held  to  be

justified.

69) Rule 19 of Rules of 1978 does not carve out distinction in

regard to applicability between institutions aided and non aided.

It  specifically  prescribes  that  Rule  19  of  Rules  of  1978  is

applicable for the payment of provident fund to teachers and head

masters  employed  in  recognized  schools  in  accordance  with

scheme applicable to aided institutions, therefore, the otherwise

finding  recorded  while  passing  the  impugned  order  cannot  be

sustained.

70) In view of the above, I am of the considered opinion that

the Special Secretary has committed manifest error of law and

has  passed  absurd  order  without  taking  into  consideration  the

relevant provisions referred hereinabove in regard to recruitment

and condition of service applicable to teaching and non teaching

staff. The analogy drawn by the Special Secretary in passing the

impugned order  that  NPS has  been enforced  vide  order  dated

28.03.2005  enforced  w.e.f.  01.04.2005  is  relevant  date  for

applicability of  claim of those teaching and non teaching staff

whose institutions have been brought within purview of Payment

of Salaries Act after the cut off date fixed for applicability of NPS

is wholly erroneous to NPS, therefore, the order is liable to be set
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aside.  Therefore,  the  impugned  order  dated  08.04.2009  being

illegal and contrary to NPS cannot be sustained and is hereby set

aside.

71) On over all consideration of facts and circumstances of the

case, this Court is of the view that the Special Secretary has no-

where  considered  while  passing  the  impugned  order  that

recruitment and condition of service of teaching and non teaching

staff were same on the date of taking the institutions on grant in

aid list  vide order  dated 02.12.2006.  Therefore,  the petitioners

before this court who have been granted appointment much prior

to enforcement  of  NPS vide notification issued on 28.03.2005

w.e.f 01.04.2005 shall not affect the right of the petitioners to be

covered under  OPS.  The management  has  been empowered at

earlier point of time by issuing government order to deposit the

manager's  contribution  by  calculating  the  service  for  grant  of

pension to teaching and non teaching staff, therefore, there shall

be no burden upon the State Government in paying the pension

treating the teaching and non teaching staff to be covered under

OPS. 

72) In view of the above, the bunch of writ petitions is liable to

be allowed and is hereby allowed.

73) The respondents are directed to treat the petitioners of the

connected writ petitions  and members of association of leading

writ petition to be covered under Old Pension Scheme and to pay

pension to the retired teaching and non teaching staff accordingly.

It  is  further  directed  to  permit  the  managements  to  deposit

manager's  contribution  with  simple  interest  excluding  the

deducted amount from each of the petitioner within a period of

two months from the date of production of a certified copy of this
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order and to reckon the service rendered by the petitioners in the

institutions from the date of  their  approval  to the appointment

made on their  respective posts and to pay pension under OPS

within a further period of two months from the date of production

of a certified copy of this order.  In case the service required for

reckoning the qualifying service for the payment of pension is

insufficient,  the  service  rendered  prior  to  taking  into

consideration on grant in aid list shall be counted for the purpose

after  deposit  of  managers  contribution  and  accordingly  the

pension shall be released in their favour.

Dated:- 16.06.2021
Adarsh K Singh
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