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A.F.R.

Reserved on: 10.03.2021

Delivered on: 16.06.2021

Court No. - 12/In Chamber
Case :- SERVICE SINGLE No. - 3458 of 2009

Petitioner :- U.P.Senior Basic Shiksha Sangh,

Respondent :- State Of U.P.Through Principal Secretary Basic
Education,

Counsel for Petitioner :- C.B.Pandey,Dr.Lalta Prasad
Mishra,Girish Chandra Verma,Rohit Tripathi

Counsel for Respondent :- C.S.C.

with
Case :- SERVICE SINGLE No. - 21360 of 2018

Petitioner :- Kameshwer Prasad Dwivedi

Respondent :- State Of U.P. Thru. Prin. Secy. Basic Edu. And
Ors.

Counsel for Petitioner :- Ram Kumar Maurya,Prasiddha Narayan
Singh,Rajnish Maurya

Counsel for Respondent :- C.S.C.,Jyoti Sikka

with

Case :- SERVICE SINGLE No. - 4239 of 2012

Petitioner :- Siya Ram Yadav

Respondent :- State Of U.P. Thru Prin. Secy. Basic Education
Deptt. & Ors

Counsel for Petitioner :- Dr. V.K. Singh,Manisha Singh
Counsel for Respondent :- C.S.C.,J.B.S. Rathaur,Prabhakar
Vardhan Chaudha,Prashant Arora

with
Case :- SERVICE SINGLE No. - 6146 of 2009

Petitioner :- Anant Raj Mishra, S/O-Sri Hari Charan Mishra,
Respondent :- State Of U.P. Thru. Principal Secy.,Education
Department,

Counsel for Petitioner :- Dr. L.P.Mishra,Deepanshu Dass
Counsel for Respondent :- C.S.C.,Jitendra Kr. Pandey,Jogendra
Nath Verma,Jyotinjay Verma



WWW.LAWTREND.IN

with
Case :- SERVICE SINGLE No. - 8353 0of 2019

Petitioner :- Ramakant Dwivedi

Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow &
Ors.

Counsel for Petitioner :- Vinay Misra,Mukesh Kumar Tiwari
Counsel for Respondent :- C.S.C.,P.K. Singh Bishen

with
Case :- SERVICE SINGLE No. - 8934 0of 2019

Petitioner :- Shobh Nath Yadav

Respondent :- State Of U.P. Thru. Secy. Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,Prashant Arora

with
Case :- SERVICE SINGLE No. - 9566 of 2019

Petitioner :- Vishwamitra Tiwari

Respondent :- State Of U.P. Thru. Secy. Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,Jaibind Singh Rathour

with
Case :- SERVICE SINGLE No. - 9568 of 2019

Petitioner :- Devi Prasad Pandey

Respondent :- State Of U.P. Thru. Secy. Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,Jaibind Singh Rathour

with
Case :- SERVICE SINGLE No. - 9737 of 2019

Petitioner :- Raj Narain Tripathi

Respondent :- State Of U.P. Thru. Secy. Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,Prashant Arora

with
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Case :- SERVICE SINGLE No. - 9739 of 2019

Petitioner :- Ram Prasad

Respondent :- State Of U.P. Thru. Secy. Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,Prashant Arora

with
Case :- SERVICE SINGLE No. - 9846 of 2019

Petitioner :- Ram Karan

Respondent :- State Of U.P. Thru. Secy., Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,Jaibind Singh Rathour

with
Case :- SERVICE SINGLE No. - 9936 of 2019

Petitioner :- Shri Pati Singh

Respondent :- State Of U.P.Throu.Secy.Basic Education
Lucknow And Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,J.B.S.Rathour

with
Case :- SERVICE SINGLE No. - 10119 of 2019

Petitioner :- Ashok Kumar Mishra

Respondent :- State Of U.P. Thru Secretary Basic Education &
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,J.B.S. Rathour

with
Case :- SERVICE SINGLE No. - 10122 of 2019

Petitioner :- Gherrau Ram

Respondent :- State Of U.P. Thru Secretary Basic Education &
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,J.B.S. Rathour

with
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Case :- SERVICE SINGLE No. - 10390 of 2019

Petitioner :- Baban Chandra Singh

Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,P.K. Singh Besen

with
Case :- SERVICE SINGLE No. - 10481 of 2019

Petitioner :- Shila Ram

Respondent :- State Of U.P.Thru Secy.Basic Education And Ors.
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,J.B.S.Rathore

with
Case :- SERVICE SINGLE No. - 10519 of 2019

Petitioner :- Nag Raj Yadav And Another

Respondent :- State Of U.P. Thru Prin.Secy. Basic Edu.Lko. &
Ors.

Counsel for Petitioner :- Hari Prakash Yadav

Counsel for Respondent :- C.S.C.,Neeraj Chaurasiya

with
Case :- SERVICE SINGLE No. - 10776 of 2019

Petitioner :- Narsingh Bahadur Singh

Respondent :- State Of U.P. Thru Secy.Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,P.K. Singh Bisen

with
Case :- SERVICE SINGLE No. - 10867 of 2019

Petitioner :- Samar Bahadur Singh

Respondent :- State Of U.P. Thru Secy.Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,P.K. Singh Bisen
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with
Case :- SERVICE SINGLE No. - 10930 of 2019

Petitioner :- Ram Adhar Yadav

Respondent :- State Of U.P. Thru Secy.Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,P.K. Singh Bisen

with
Case :- SERVICE SINGLE No. - 11596 of 2019

Petitioner :- Shyam Bahadur Singh

Respondent :- State Of U.P.Thru Secy.Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,J.B.S. Rathore

with
Case :- SERVICE SINGLE No. - 11598 0of 2019

Petitioner :- Ashok Kumar Singh

Respondent :- State Of U.P.Thru Secy.Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,J.B.S. Rathore

with
Case :- SERVICE SINGLE No. - 24124 of 2018

Petitioner :- Rishikesh Pandey & Ors.

Respondent :- State Of U.P. Thru. Secy. Basic Education,Lko. &
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,Ajay Kumar

with
Case :- SERVICE SINGLE No. - 34657 of 2018

Petitioner :- Indra Dev Pandey
Respondent :- State Of U.P Thru Secy Basic Education & Ors
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Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C,J.B.S Rathour

with
Case :- SERVICE SINGLE No. - 24851 of 2018

Petitioner :- Smt. Neeru Dhawan & Ors.

Respondent :- State Of U.P. Addnl. Chief Secy Basic Edu. Up &
Ors.

Counsel for Petitioner :- Girish Chandra Verma

Counsel for Respondent :- C.S.C.,Ajay Kumar

with
Case :- SERVICE SINGLE No. - 36275 of 2018

Petitioner :- Ram Shanker Tripathi

Respondent :- State Of U.P. Thru Secy.Basic Education And Ors.
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,Prashant Arora

with
Case :- SERVICE SINGLE No. - 37476 of 2018

Petitioner :- Bajrangi Prasad Tripathi

Respondent :- State Of U.P. Thru Secy.Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,Prashant Arora

with
Case :- SERVICE SINGLE No. - 35826 of 2018

Petitioner :- Jageshwar Prasad Vishvakarma

Respondent :- State Of U.P. Thru Secy. Basic Education And Ors.
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,P.K.Singh Bishen

with
Case :- SERVICE SINGLE No. - 35134 of 2018

Petitioner :- Mohd Shamim
Respondent :- State Of U.P Thru Secy Basic Education & Ors
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Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C,J.B.S Rathour

with
Case :- SERVICE SINGLE No. - 35168 of 2018

Petitioner :- Krishna Murti Tripathi

Respondent :- State Of U.P Thru Secy Basic Education & Ors
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C,J.B.S Rathour

with
Case :- SERVICE SINGLE No. - 35603 of 2018

Petitioner :- Raghuvir Singh

Respondent :- State Of U.P.Throu.Secy.Basic Education Lko.And
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,J.B.S.Rathour

with
Case :- SERVICE SINGLE No. - 35801 of 2018

Petitioner :- Matafer Singh
Respondent :- State Of U.P.Thru.Secy.Basic Education,Lucknow

& Ors.
Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C.,P.K.Singh Bisen

with
Case :- SERVICE SINGLE No. - 35780 of 2018

Petitioner :- Chet Narain Singh

Respondent :- State Of U.P., Secy. Basic Education & Ors.
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,J.B.S. Rathore

with
Case :- SERVICE SINGLE No. - 35979 of 2018

Petitioner :- Kandarp Narain Shukla
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Respondent :- State Of U.P. Thru Secy Basic Education And
Others

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,Prashant Arora

with
Case :- SERVICE SINGLE No. - 35984 of 2018

Petitioner :- Ram Babu Tripathi

Respondent :- State Of U.P. Thru Secy Basic Education And
Others

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,Prashant Arora

with
Case :- SERVICE SINGLE No. - 24943 of 2017

Petitioner :- Shesh Chandra Gupta

Respondent :- State Of U.P. Thru Prin.Secy.Basic Edu.Civil
Sectt.Lko.&Ors.

Counsel for Petitioner :- Girish Chandra Verma

Counsel for Respondent :- C.S.C.,Ajay Kumar

with
Case :- SERVICE SINGLE No. - 24766 of 2017

Petitioner :- Shailja Pal

Respondent :- State Of U.P. Thru Prin.Secy.Basic Edu.Civil
Sectt.Lko.&Ors.

Counsel for Petitioner :- Mohd.Ateeq Khan

Counsel for Respondent :- C.S.C.,Ajay Kumar

with
Case :- SERVICE SINGLE No. - 26365 of 2018

Petitioner :- Janardan Rai & 40 Others

Respondent :- State Of U.P. Thru. Secretary, Basic Education &
16 Others

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,Ajay Kumar

with
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Case :- SERVICE SINGLE No. - 13186 of 2019

Petitioner :- Ramanand Pandey

Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,J.B.S. Rathore,Prashant Arora

with
Case :- SERVICE SINGLE No. - 13221 of 2019

Petitioner :- Rameshwar Mishra

Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,J.B.S. Rathour,Prashant Arora

with
Case :- SERVICE SINGLE No. - 13378 of 2019

Petitioner :- Murlidhar Mishra

Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Vinay Misra,Shiv Kumar

Counsel for Respondent :- C.S.C.,J.B.S. Rathore,Prashant Arora

with
Case :- SERVICE SINGLE No. - 13393 of 2019

Petitioner :- Shiv Mahesh Dwivedi

Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,]J.B.S. Rathore,Prashant Arora

with
Case :- SERVICE SINGLE No. - 13396 of 2019

Petitioner :- Munesar

Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Vinay Misra,Shiv Kumar

Counsel for Respondent :- C.S.C.,J.B.S. Rathour,Prashant Arora
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with
Case :- SERVICE SINGLE No. - 10746 of 2019

Petitioner :- Keshav Ram Tripathi

Respondent :- State Of U.P.Thru Secy.Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,P.K. Singh Bisen

with
Case :- SERVICE SINGLE No. - 10812 of 2019

Petitioner :- Chandrika Prasad Nai

Respondent :- State Of U.P. Thru Secy.Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,P.K. Singh Bisen

with
Case :- SERVICE SINGLE No. - 34968 of 2018

Petitioner :- Chhailbihari
Respondent :- State Of U.P Thru Secy Basic Education & Ors

Counsel for Petitioner :- Vinay Misra
Counsel for Respondent :- C.S.C,Shobhit Mohan Shukla

with
Case :- SERVICE SINGLE No. - 2462 of 2014

Petitioner :- Krishna Lal Pandey And 4 Ors.

Respondent :- State Of U.P.Thr Secy.Basic Edu.Civil Sectt.
Lucknow & Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,P.K. Singh Bisan

with
Case :- SERVICE SINGLE No. - 4415 of 2009

Petitioner :- C/M Sri Gauri Shankar Laghu Madhyamik
Vidyalaya & Another

Respondent :- State Of U.P.Through Secretary Basic Education
And Others
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Counsel for Petitioner :- Girish Chandra Verma
Counsel for Respondent :- C.S.C.,A.M. Tripathi

with
Case :- SERVICE SINGLE No. - 4776 of 2009

Petitioner :- Smt.Neelam Tripathi And Another

Respondent :- State Of U.P.Through Secretary Basic Education
And Others

Counsel for Petitioner :- Bagesh Shukla

Counsel for Respondent :- C.S.C.,A.M. Tripathi

with
Case :- SERVICE SINGLE No. - 8035 of 2009

Petitioner :- Committee Of Management Sitram Laghu
Madhyamik Vidyalaya,

Respondent :- State Of U.P. Thu. Secretary Basic Education,Civil
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,A.M.Tripatahi

with
Case :- SERVICE SINGLE No. - 3386 of 2014

Petitioner :- Ravindra Singh Kushwaha & 8 Ors.

Respondent :- State Of U.P. Through Secy. Deptt. Of Basic Edu.
Lko. & Ors.

Counsel for Petitioner :- Girish Chandra Verma

Counsel for Respondent :- C.S.C.

with
Case :- SERVICE SINGLE No. - 6307 of 2018

Petitioner :- Mangla Prasad Mishra

Respondent :- State Of U.P Thru Secy Basic Edu Lko & Ors
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C,J.B.S Rathour

with
Case :- SERVICE SINGLE No. - 4874 of 2009

Petitioner :- C/M Ramesh Junior High School Through Manager
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V.K.Pandey

Respondent :- State Of U.P.Thru Secy.Basic Education And Ors.
[Obj.Filed]

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,A.M.Tripathi

with
Case :- SERVICE SINGLE No. - 3615 of 2009

Petitioner :- Pawan Kumar Singh, Head Master Buddha Gyan
Bharti J.H.School

Respondent :- State Of U.P. Thru Secy. Basic Education & Others
Counsel for Petitioner :- Bagesh Shukla

Counsel for Respondent :- C.S.C.,A.M. Tripathi

with
Case :- SERVICE SINGLE No. - 1679 of 2015

Petitioner :- Madhuri Singh

Respondent :- State Of U.P. Thru Secy.Basic Edu.Civil
Sectt.Lukcnow & Ors.

Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C.,P.K. Singh Visan

with
Case :- SERVICE SINGLE No. - 34971 of 2018

Petitioner :- Kailash Chandra

Respondent :- State Of U.P Thru Secy Basic Education & Ors
Counsel for Petitioner :- Vinay Misra

Counsel for Respondent :- C.S.C,Shobhit Mohan Shukla

with
Case :- SERVICE SINGLE No. - 2110 of 2020

Petitioner :- Virendra Singh And 5 Ors.

Respondent :- State Of U.P. Thru Secy. Basic Edu. Lucknow And
Ors.

Counsel for Petitioner :- Pt. S. Chandra

Counsel for Respondent :- C.S.C.,Ajay Kumar,Man Mohan

with
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Case :- SERVICE SINGLE No. - 5470 of 2013

Petitioner :- Smt. Tarawati

Respondent :- State Of U.P. Thru Its Secy.(Basic Edu.)Govt.Of
U.P.& Ors.

Counsel for Petitioner :- K.M. Shukla

Counsel for Respondent :- C.S.C.,Neeraj Chaurasiya

with
Case :- SERVICE SINGLE No. - 16074 of 2020

Petitioner :- Smt. Leela Devi

Respondent :- State Of U.P. Thru.Secy. Basic Education Lko. &
Ors.

Counsel for Petitioner :- Krishna Madhav Shukla

Counsel for Respondent :- C.S.C.,Neeraj Chaurasiya

with
Case :- SERVICE SINGLE No. - 24860 of 2018

Petitioner :- Ram Saran & Ors.

Respondent :- State Of U.P. Addl.Chief Secy. Basic Edu. U.P. &
Ors.

Counsel for Petitioner :- Girish Chandra Verma

Counsel for Respondent :- C.S.C.,Janendra Kumar
Verma,Shobhit Mohan Shukla

with
Case :- SERVICE SINGLE No. - 320 of 2014

Petitioner :- Ram Kumar Pathak & 8 Ors.

Respondent :- State Of U.P. Through Prin. Secy. Deptt. Of Basic
Edu. Lko.

Counsel for Petitioner :- Girish Chandra Verma

Counsel for Respondent :- C.S.C.,Vindhyawashini Kumar

with
Case :- SERVICE SINGLE No. - 4777 of 2021

Petitioner :- Smt. Ishrat Jahan
Respondent :- State Of U.P.Thru.Prin.Secy.Basic Education &
Ors.



WWW.LAWTREND.IN

14

Counsel for Petitioner :- Umesh Kumar Srivastava
Counsel for Respondent :- C.S.C.,Ghaus Beg

with
Case :- SERVICE SINGLE No. - 4806 of 2021

Petitioner :- Babu Ali

Respondent :- State Of U.P.Thru.Prin.Secy. Basic Education &
Ors.

Counsel for Petitioner :- Pradeep Kumar Mishra

Counsel for Respondent :- C.S.C.,Shobhit Mohan Shukla

with
Case :- SERVICE SINGLE No. - 7570 of 2003

Petitioner :- Ram Kumar Verma And 3 Ors.

Respondent :- State Of U.P. Through Its Secy. Basic Education
Civil Sectt.

Counsel for Petitioner :- Salil K.Srivastav,Alok Singh,Dharm Raj
Mishra,G.C. Verma,Pradeep Kumar Mishra

Counsel for Respondent :- C.S.C.,Ghaus
Beg,M.M.Asthana,Shobhit Mohan Shukla,Vijay Kr. Bajpai

with
Case :- SERVICE SINGLE No. - 1194 of 2015

Petitioner :- Deo Narain Tripathi

Respondent :- State Of U.P.Throu.Secy.Deptt.Of Basic
Edu.Lkko.And Ors.

Counsel for Petitioner :- G.C.Verma

Counsel for Respondent :- C.S.C.,P.K.Singh Bisen

with
Case :- SERVICE SINGLE No. - 9624 of 2019

Petitioner :- Deshraj Singh & Anr.

Respondent :- State Of U.P. Thru. Addl. Chief Secy., Basic
Education & Ors

Counsel for Petitioner :- Girish Chandra Verma

Counsel for Respondent :- C.S.C.,Shobhit Mohan Shukla,Vinay
Kumar Verma

Hon'ble Irshad Ali.J.
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(1) Heard Sri L.P. Misra, learned counsel assisted by Sri G.C.
Verma, Sri Vinay Mishra, Sri Pt. S. Chandra, Sri Hari Prakash
Yadav and Sri K.M. Shukla, learned counsel for the petitioner
and Sri Alok Sharma, learned Additional Chief Standing Counsel
for the respondent State, Sri Ajay Kumar, Sri Neeraj Chaurasiya,
Sri Vindhyawasini Kumar, Sri Prashant Arora, Sri J.B.S. Rathour

and Sri P.K. Bishen, learned counsel for the respondents.

(2) This is a bunch of 66 writ petitions. Facts of all the
connected writ petitions are same and is in regard to claim of Old
Pension Scheme (OPS), therefore, this bunch of writ petitions is

being decided by means of a common order treating Writ Petition

No0.3458 (S/S) of 2009 to be leading writ petition.

(3) Brief fact of the case is that several senior basic level
institutions were established during year 1989-1998 in which
teaching and non teaching staftf were appointed. The Government
has discontinued the monthly pension scheme vide order dated
28.03.2005 and w.e.f. 01.04.2005 placed a new contributory
pension scheme to new recruits. The government order issued by
the State Government on 28.03.2005 has laid down New Pension
Scheme enforced w.e.f. 01.04.2005 and vide impugned order, the
State Government refused to cover the claim of the teaching and
non teaching staff from the zone of old pension scheme on the
ground that the institutions where they have been appointed have

been brought after the enforcement of NPS.

4)  Vide order dated 02.12.2006, the Government of U.P.
admitted those 100 institutions, who were established between
1989-1998 in grant in aid list. However, teachers of those

institutions are not being paid benefit of pension as per OPS,
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however they were appointed prior to 01.04.2005, therefore, the

present bunch of writ petitions has been filed.

5)  Bunch of writ petitions were filed before this Court
claiming the relief sought in the present bunch of writ petitions
claiming pensionary benefit under the Scheme of 1964
challenging certain orders, whereby members of the Association
were ordered to be governed by New Pension Scheme (NPS)
introduced vide notification dated 28.03.2005 ignoring the fact
that the institution under which the members of the Association

were working started receiving grant in aid after 01.04.2005.

6) The claim setup by the petitioners of the above referred
writ petitions was not accepted by learned Single Judge and the

writ petitions were dismissed.

7)  Being aggrieved by the judgment passed by learned Single
Judge, a special appeal was preferred by the petitioners, which
was also dismissed vide judgment and order dated 04.12.2015. A
review application was filed mainly on the ground that the
Division Bench in dismissing the appeal has relied on the
judgment passed by this court in the case of Budhiram Vs. State
of U.P. and others; Civil Misc. Writ Petition N0.45217 of 2012
decided vide judgment and order dated 26.09.2012.

8)  The judgment and order passed in the case of Budhiram
(Supra) was subsequently set aside by the Division Bench with
remission of the case to learned Single Judge for a fresh decision

of the issue along with pending petitions.

9)  In view of the judgment in the case of Budhiram (Supra),
this bunch of writ petitions is being decided after hearing learned

counsel for the parties.
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10) In certain writ petitions connected to the bunch matter, by
means of interim orders passed by this Court, G.P.F. from the
salary of the teaching and non teaching staff have been deducted
and after passing the impugned orders challenged in the writ
petitions, the claim of applicability of Old Pension Scheme (OPS)

was rejected and the deduction of GPF amount was stopped.

11) In the writ petitions filed by U.P. Senior Basic Shikshak
Sangh by enclosing copy of list of members, a direction was
issued for deposit of court fee by the members. The members
have paid the court fee, which has been filed before this court

through supplementary affidavit.

12)  Certain conditions of the teachers are governed by the rules
known as U.P. Recognized Basic (Junior High School)
(Recruitment and Condition of Service of Teachers) Rules, 1978
(for short "Rules of 1978") and certain condition of the non
teaching staff are governed under the U.P. Recognised Basic
Schools (Junior High Schools) (Recruitment And Conditions Of
Service Of Ministerial Staff And Group 'D' Employees) Rules,
1984 (for short, "Rules of 1984").

13) Rule 19 of Rules of 1978 provides for payment of
provident fund to the teachers and Head Masters employed in
recognized schools in accordance with scheme applicable to the

aided institutions.

14) Rule 19 of 1978 Rules has been amended through
notification dated 04.12.2019 and proviso has been aided to the
effect that Rule 19 shall not be effective for teaching and non
teaching staff appointed after 01.04.2005.
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15) A Tri Benefit Scheme was introduced to the teaching and
non teaching staff who were getting G.P.F. but were not getting
benefit of insurance and pension. Accordingly, a government
order was issued on 10.08.1978, as per said scheme. Further
government order has been issued on 23.05.1998 followed by
government order dated 10.03.1978 by which it was directed that
the Tri Benefit Scheme of 1965 would be available to the

teachers of the aided schools.

16) At earlier point of time, to meet out the pensionary benefits
to teachers appointed during course of non aided institution
recognized under the relevant provisions, it was permitted to
deposit amount of fund with interest upto 30.09.1998 for the
service rendered of teaching and non teaching staff before
providing grant in aid which will be counted for payment of

pension.

17) The cut off date fixed was extended by the further
government order issued on 17.02.1999. The State Government
through a policy decision taken on 15.07.1999 directed the
Director, All Regional Directors and All District Basic Education
Officers (DBEO) for fixation of salary of teaching and non
teaching staff to whom grant in aid was extended by counting
their service from the date of approval granted by the DBEO for
appointment. The government order for deposition of fund issued

another government order dated 08.03.2020 fixing a cut of date.

18)  Writ Petition No.75746 of 2005 was filed challenging the
cut off date in the government order dated 26.07.2001 from
30.06.1999 to 31.03.2002. The writ petition was allowed vide
judgment and order dated 08.09.2006 with a direction for

extension of cut of date.
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19)  Another writ petition - Writ-A No0.23525 / 2012 was filed
before this Court, which was allowed vide judgment and order
dated 04.05.2012 against which Special Appeal No. 503 / 2014
was filed by the State, which was dismissed by the Division
Bench of this Court considering that the payment was made prior

to 01.04.2005 and approval was granted before the said date.

20) Vide notification issued on 28.03.2005, NPS was
implemented w.e.f. 01.04.2005 to whom who were appointed on
or after 01.04.2005. Applications were invited for taking the
institution on grant in aid list on fulfilling requirement of scheme
notified by the State Government. In regard to 1000 recognized
junior high schools, 800 boys schools recognized upto
30.04.1988 and 200 girls schools recognized upto 24.03.1999 and
accordingly, the institutions were brought within purview of

Payment of Salaries Act, 1978.

21) The Director of Basic Education issued an order for
deposition of salary to teaching and non teaching staff, to whom
grant in aid was extended through government order dated
02.12.2006 as per provisions mentioned in government order
dated 15.07.1999, wherein it has been provided that salary of
teaching and non teaching staff shall be fixed from the date of
approval granted by the DBEO.

22) Vide notification issued on 14.08.2008 by the State
Government, it has been clarified that NPS implemented w.e.f.

01.04.2005 shall be applicable to employees, who were appointed
on or after 01.04.2005.

23) Applications were filed by the petitioners before the State

Government requesting therein for extension of date for
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depositing management's fund and payment of pension to the
teachers and non teaching staff who have been appointed prior to
01.04.2005. The petitioners of Writ Petition No.8340 of 2009 and
1031 of 2009 submitted applications for extension of time but no

decision was communicated even after recommendation made by

respondent No.2 dated 26.10.2007.

24)  Direction was issued by this Court to the State Government
for giving information in regard to recommendation made by

respondent No.2 for extension of date. Thereafter, the impugned

order dated 08.04.2009 has been passed.

25) Assailing the impugned order, submission of learned
Senior Counsel for the petitioners is that the impugned order is
neither policy decision not government order, therefore, the rider
imposed in regard to applicability of NPS upon the petitioners is

arbitrary and contrary to applicable rules.

26) Their next submission is that vide impugned order the
Special Secretary of State Government has tried to modify the
NPS implemented upon the employees who entered in service on
or after 01.04.2005. In case of petitioners, in bunch of matters,
none of the petitioner has entered in service on or after
01.04.2005. Thus, his submission is that the impugned order is
contrary to NPS and cannot be modified by an executive order

passed by the respondents.

27) Their further submission is that the impugned order
overlooked Rule 19 of Rules of 1978. Rule 19 does not carve out
the distinction between aided and unaided institutions. The
Special Secretary has also failed to appreciate the fact that the

service rendered by the teachers and non teaching staff while the
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institution was not on grant in aid list has been made basis for

taking the institution on the list of grant in aid.

28) The State Government issued government orders according
to government order issued in year 1978 as per scheme of 1965
and decisions were taken for depositing the managerial fund in
regard to adding the service of teachers and non teaching staff
rendered by them before providing grant in aid for payment of

pensionary benefits.

29) His further submission is that the Special Secretary was
having no authority to add his own view by passing the impugned
order in the notification dated 28.03.2005, whereby NPS was

enforced.

30) In support of his submissions, he relied upon certain

judgments, which are as under:

i)  U.P. Senior Basic Shikshak Sangh Sindhi Vidyalaya Vs.
State of U.P. and others; Special Appeal No.123 of 2013.

ii)  Shailendra Daina and others Vs. S.P. Dubey and others;
2007 (5) SCC 53s.

iili)  N. Suresh Nathan and another Vs. Union of India and

others; 1992 Supp. (1) Scc 584.

iv) Rajinder Singh (Dr.) Vs. State of Punjab and others;
2001 (2) UPLBEC 1502.

V) Shyam Sadan Singh (Dr.) Vs. Chancellor, Deen Dayal
Upadyyay University of Gorakhpur and others; 2002 (1)
UPLBEC 152.
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vi)  Girdhari Lal Shankwar Vs. State of U.P. and others;
2014 (1) UPLBEC 657.

vii) Narinder S. Chadha and others Vs. Municipal
Corporation of Greater Mumbai and others; 2015 (33) LCD
1743.

31) Per contra, learned counsel for the respondents submitted
that the Special Secretary by passing the impugned order has
committed no error and the order impugned has been passed in

consonance with provisions of NPS.

32) He next submitted that the impugned order challenged in
bunch of writ petitions does not suffer from any illegality and is

just and valid.

33) His further submission is that the provisions relied upon by
learned Senior Counsel for the petitioners is not applicable,
therefore, the submission advanced by learned Senior Counsel for
the petitioners is misplaced and submitted that the writ petitions

filed claiming applicability of OPS are liable to be dismissed.

34) I have considered the submissions advanced by learned

counsels for the parties and perused the material on record.

35) To resolve the controversy involved in the present matter,
the judgments relied upon by learned counsel for the petitioners

are being quoted below:-

i)  U.P. Senior Basic Shikshak Sangh Sindhi Vidyalaya Vs.
State of U.P. and others; Special Appeal No.123 of 2013.

ii)  Shailendra Daina and others (Supra):
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26. In N. Suresh Nathan v. Union of India a
three Judge Bench was called upon to decided a similar
question as involved in the present case, namely, whether
the three years' service prior to obtaining teh degree or
three years' service after obtaining the degree. The
relevant Rule 11 provided for recruitment by promotion
from the grade of Junior Engineers. Two categories weer
provided therein viz. one of degree-holder Junior
Engineers with three years' service in the grade and the
other of diploma-holder Junior Engineers with six years;
service in the grade, the provision being for 50% from
each category. While interpreting the rule, this Court said
that the entire scheme did indicate that the period of three
yvears can commence only from the date of obtaining the
degree and not earlier. The service in the grade as a
diploma holder and, therefore, that period of three years
service can commence only from the date of obtaining the
degree and not earlier. The service in the grade as a
diploma-holder prior to obtaining the degree cannot be
counted as service in the grade with a degree for the
purpose of three years' service as a degree-holder. The
Court observed as follows: (SCC p.586 papa 4)

"4.In our opinion, this appeal has to be allowed.
There is sufficient material including the admission of
respondent diploma-holders that the practice followed in
the department for a long time was that in the case of
diploma-holder Junior Engineers who obtained the
degree during service, the period of three years' service
in the grade for eligibility for promotion as degree -
holders commenced from the date of obtaining the degree
and the earlier period of service as diploma-holders was
not counted for this purpose. This earlier practice was
clearly admitted by the respondent diploma -holders in
para 5 of their application made to the Tribunal at p115
of the paper book. This also appears to be the view of the
Union Public Service Commission contained in their
letter dated December 6, 1968 extracted at pp. 99-100 of
the paper book in the counter affidavit of Respondents 1
to 3. The real question, therefore, is whether the
construction made of this provision in the rules on which
the past practice extending over a long period is based is
untenable to require upsetting it. If the past practice is
based on one of the possible constructions which can be
made of the rules then upsetting the same now would not
be appropriate. It is in this perspective that the question
raised has to be determined.

From a reading of the aforesaid judgment, it is apparent
that after construing the relevant rule the Court has
found that the past practice followed in the Department is
consistent with the interpretation provided to the relevant
Rule by the Court.
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27. The same question once again came before
another two Judge Bench of this Court in M.B. Joshi v.
Satish Kumar Pandey. This time an interpretation was
required with reference to a quota of 10% for the
graduate Sub-Engineers completing eight years of
service. The relevant Rule provided for Sub-Engineers to
qualify for promotion to the post of Assistant Engineers
and qualifying service provided was twelve years for
diploma holders and eight years for such Sub Engineers
who had obtained degree of graduation in the course of
service. By an executive order, 50% quota by promotion
was sub-divided prescribing 35% for diploma holders
completing twelve years of service, 5% for Drafismen
and Head Draftsmen completing twelve years of service
and 10% for graduate Engineers completing eight years
of service. The Court was called upon to consider
whether the period of eight years can only be counted
from the date when the diploma holder sub Engineers
acquired the degree of Engineering and not prior to the
said date. The controversy arose between the parties is
summarised in para 5 of the judgment as under: (SCC pp
422-23)

"5. The short controversy arising in these cases
relates to the determination of seniority amongst the
diploma holder Sub Engineers who acquired the degree
of graduation in Engineering during the period of service
qualifying them for promotion in 8 years to the post of
Assistant Engineer.

29.  In para 11 of the judgment, the Court discussed
the ratio and held: (M.B. Joshi Case, SCC p. 426)

"11. A perusal of the above observations made by this
Court clearly show that the respondent diploma-holders
in that case has admitted the practice followed in that
department for a long time and the case was mainly
decided on the basis of past practice followed in that
department for a long time. It was clearly laid down in
the above case that if the past practice is based on one of
the possible constructions which can be made of the rules
then upsetting the same now would not ber appropriate.
It was clearly said 'it is in this perspective that the
question raised has to be determined'. It was also
observed as already quoted above that the Tribunal was
not justified in taking the contrary view and unsettling the
settled practice in the department. That apart the scheme
of the rules in N. Suresh Nathan case was entirely
different from the scheme of the rules before us. The rule
in that case prescribed for appointment by promotion of
Section Olfficers/Junior Engineers provided that 50 per
cent quota shall be from Section Olfficers possessing a
recognised degree in Civil Engineering was made
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equivalent with three years' service in the grade. Thus, in
the scheme of such rules the period of three years' service
was rightly counted from the date of obtaining such
degree. In the cases in hand before us, the scheme of the
rules is entirely different".

31. Similar issue once again came before a two-Judge
Bench of this Court in D. Stephen Joseph v. Union of
India. The exact question was as follows:(SCC p. 754,
para l)

"[W]hetehr for promotion to the post of Assistant
Engineer in the 50% promotion quota reserved for the
person possessive degree in Electrical Engineering from
a recognized university or an equivalent with three years'
regular service in the grade of Junior Engineers in the
Electricity Department, Government of Pondicherry,
three years' experience as Junior Engineer in the grade is
to be counted from the date of acquisition of the degree in
Electrical Engineering or the length of service in the
grade of Junion Engineers is to be reckoned if the
incumbent at the time of promotion to the 50% quota also
possesses degree in Electrical Engineering.

32. The ambit of N. Suresh Nathan case is explained
in D. Stephen Joseph wherein it is said in para 5 that the
State Government is labouring under a wrong impression
as to the applicability of the past practice as indicated in
N. Suresh Nathan case. This Court, in the said decision,
has only indicated that the past practice should not be
upset if such practice conforms to the Rule for promotion
and consistently followed for some tiem past. The Rule
has been interpreted in a particular manner and N.
Suresh Nathan case only indicates that past practice must
be referable to the applicability of the Rule as interpreted
by the Court's order in a particular manner consistently
for some time and would lend support to the
interpretation of the Rule. The Court emphasises that any
past practice dehors the Rule cannot be taken into
consideration as past practice consistently followed for
long by interpreting the Rule and N. Suresh Nathan case
was distinguished in the facts of that case and the
language of the Rule which came up for consideration. D.
Stephen Joseph provides for promotion to 50% quota
from Junior Engineers possessing degree in Electrical
Engineering from a recognised university with three
vears' regular service in the grade of Junior Engineers.
On the plain language of the rule, this Court has held
that the requirement of the Rule is three years' experience
as Junior Engineer in the grade and not the acquisition
of degeee in Electrical Engineering. Thus, it cannot be
said that in M.B. Joshi and D. Stephen Joseph the Court
has taken a different view than what was taken by a three
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Judge Bench in N. Suresh Nathan Case. In N. Suresh
Nathan case the Court has interpreted the Rule which
provides for a particular length of service in the feeder
post as qualifying service completed with educational
qualification to enable the candidates to be considered
for promotion and, thus the experience so obtained in the
service would necessarily mean the experience obtained
after the requisite qualification was acquired. Thus, the
decision turns on the language of the Rule and has
distinguished N. Suresh Nathan case on that basis.

33.  In Anil Kumar Gupta v. Municipal Corporation of
Delhi the relevant rules which came up for consideration
provided for essential qualification for appointment viz
(A) degree in civil engineering (b) two years professional
experience. The age was not exceed 30 years (relaxable
for government servant and MCD employees). The
applications were received for appointment to the post of
Assistant Engineer (Civil) in the engineering department
of MCD. The applications were received from the
departmental candidates as well as other. The selection
board of MCD has prescribed the norms for awarding
marks. So far as the experience part was concerned,
break up was; upto two years'experience-'no marks" 3 to
12 years, and above experience @ 1/2 mark i.e. for ten
yvears - 5 marks, and viva vice - 15 marks. The question
for consideration was whether the pre degree experience
of the candidate can be taken into consideration for
awarding the marks or whether the candidate's
experience being after obtaining the degree is to be taken
into consideration for awarding the marks. In para 20 of
the judgment, the Court has said that the provisions
regarding experience speaks only of professional
experience of two years and does not, in any manner,
connect it with the degree qualification. Further, the
Court has considered N. Suresh Nathan case and said in
para 22 that N. Suresh Nathan case was based initially
on the practice followed in the department over a long
number of years and when the rules were understood as
full service of three years after obtaining the degree and
on that basis it was held that the service was not include
the service while holding a diploma. In para 23, the court
cautioned that any practice which is dehors the rules can
be no justification for the department to rely upon. Such
past practice must relate to the interpretation of the rule
in a particular manner and while interpreting the
language of the notification, the court held that two
years, professional experience need not entirely be the
experience obtained after obtaining the degree.
Requirement is only degree and two years, professional
experience and not the experience as degree holder. We
are afraid that the observation of the Court that N.
Suresh Nathan case was decided mainly on the past



WWW.LAWTREND.IN

27

practice followed in the department, would not be a
correct reading of N. Suresh Nathan Case. This case was
essentially decided on the interpretation of the rule and
the Court found support to that interpretation from the
past practice followed in the department. Thus, it appears
from this judgment that essentially N. Suresh Nathan case
was not followed on the interpretation of the Rule, which
came in question for consideration before the Court and
it was held that the professional experience required
cannot be read to have any connection with the degree in
civil engineering and, therefore, the professional
experience in service irrespective of a degree in civil
engineering would be considered for alloting marks by
the selection board.

43. Taking into consideration the entire scheme of the
relevant rules, it is obvious that diploma-holders will not
be eligible for promotion to the post of Assistant Engineer
in their quota unless they have eight years service,
whereas the graduate engineers would be required to
have three years service experience apart from their
degree. If the effect and the intent of the rules were such
to treat the diploma as equivalent to a degree for the
purpose of promotion to the higher post, then induction to
the cadre of Junior Engineers from two different channels
would be required to be considered similar, without
subjecting  the diploma-holders to any further
requirement of having a further qualification of two years
service. At the time of induction in to the service to the
post of Junior Engineers, degree in engineering is a
sufficient qualification without there being any prior
experience, whereas diploma-holders should have two
vears' experience apart from their diploma for induction
in the service. As per the service rules, on the post of
Assistant Engineer, 50% of total vacancies would be
filled up by direct recruitment, whereas for the promotion
specific quota is prescribed for a graduate Junior
Engineer and a diploma-holder Junior Engineer. When
the quota is prescribed under the rules, the promotion of
graduate junior engineers to the higher post is restricted
to 25% quota fixed. So far as the diploma holders are
concerned, their promotion to higher post is confined to
25%. As an eligibility criterion, a degree is further
qualified by three years service for the junior engineers,
whereas eight years service is required for the diploma
holders. Degree with three years service experience and
diploma with eight years service experience itself
indicates qualitative difference in the service
rendered as degree-holder Junior Engineer and
diploma-holder Junior FEngineer. Three years'
service experience as a graduate Junior Engineer
and eight years' service experience as a diploma-
holder Junior Engineer, which is the eligibility cri
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terion for promotion, is an indication of different
quality of service rendered. In the given case, can it
be said that a diploma-holder who acqu ired a
degree during the tenure of his service, has gained
experience as an Engineer just because he has
acquired a degree in Engineering. Thatwould amount
to say that the experience gained by him in his
service as a diploma-holder is qualitatively the same
as that of the experience of a graduate Engineer.
The Rule specifically made difference of service
rendered as a graduate Junior Engineer and a
diploma-holder  Junior Engineer. Degree-holder
Engineer 's cxpcricnce cannot be substituted with
diploma-holder's  experience. The  distnction
between the experience of degree-holders and
diploma-holders is maintained under the Rules in
further promotion to the post of Executive
Engineer also, wherein there is no separate
quota assigned to degree-holders or to diploma-
holders and the promotion is to be made from the
cadre of Assistant Engineers. The Rules provide
for different service experience  for degree-
holders and diploma holders. Degree-holder
Assistant Engineers having eight years of service
experience would be eligible for promotion to
the post of Executive Engineer, whereas diploma-
holder Assistant Engineers would be required to
have ten years' service experience on the post of
Assistant Engineer to become eligible for promotion
to the higher post. This indicates that the Rule itself
‘makes differentia in the qualifying service of eight
yvears for degree holders and ten years' service
experience for diploma-holders. The Rule itself
makes qualitative difference in the service rendered
on the same post. It is a clear indication of
qualitative difference of the service on the same post
by a graduate Engineer and a diploma-holder
Engineer. It appears to us that different period of
service attached to qualification as an essential
criterion for promotion is based on administrative
interest in the service. Different period of service
experience for degree-holder Junior FEngineers and
diploma holder Junior Engineers for promotion to
the higher post is conducive to the post manned by
the Engineers. There can be no manner of doubt
that higher technical knowledge would give better
thrust to administrative efficiency and  quality
output. To carry out technical specialised job more
efficiently, higher technical knowledge would be the
requirement. Higher educational qualifications
develop broader perspective and therefore service
rendered on the same post by more qualifying
person would be qualitatively different. Engineers
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to the higher post is restricted to 25% quota
fixed. So far as the diploma-holders are
concerned, their promot ion to t he higher post is
confined to 25%. As an eligibility criterion, a
degree is further qual iJied by three years' service
for the Junior Engineers, whereas eight years' serv
ice is required for the diploma-holders. Degree
with three years' service experience and diploma
with eight years' service experience itsel f
indicates qualitative differencc in the service

rendered as degree-holder Junior Engineer and
diploma-holder Junior Engineer. Three years'
service experience as a graduate Junior Engineer
and eight years' service experience as a diploma-
holder Junior Engineer, which is the eligibility cri
terion for promotion, is an indication of different
quality of service rendered. In the given case, can it
be said that a diploma-holder who acqu ired a
degree during the tenure of his service, has gained
experience as an Engineer just because he has
acquired a degree in Engineering. Thatwould amount
to say that the experience gained by him in his
service as a diploma-holder is qualitatively the same
as that of the experience of a graduate Engineer.
The Rule specifically made difference of service
rendered as a graduate Junior Engineer and a
diploma-holder  Junior Engineer. Degree-holder
Engineer 's cxpcricnce cannot be substituted with
diploma-holder's  experience. The  distnction
between the experience of degree-holders and
diploma-holders is maintained under the Rules in
further promotion to the post of Executive
Engineer also, wherein there is no separate
quota assigned to degree-holders or to diploma-
holders and the promotion is to be made from the
cadre of Assistant Engineers. The Rules provide
for different service experience  for degree-
holders and diploma holders. Degree-holder
Assistant Engineers having eight years of service
experience would be eligible for promotion to
the post of Executive Engineer, whereas diploma-
holder Assistant Engineers would be required to
have ten years' service experience on the post of
Assistant Engineer to become eligible for promotion
to the higher post. This indicates that the Rule itself
‘makes differentia in the qualifying service of eight
vears for degree holders and ten years' service
experience for diploma-holders. The Rule itself
makes qualitative difference in the service rendered
on the same post. It is a clear indication of
qualitative difference of the service on the same post
by a graduate Engineer and a diploma-holder
Engineer. It appears to us that different period of
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service attached to qualification as an essential
criterion for promotion is based on administrative
interest in the service. Different period of service
experience for degree-holder Junior Engineers and
diploma -hol der Junior Engineers for promotion to
the higher post is conducive to the post manned by
the Engineers. There can be no manner of doubt
that higher technical knowledge would give better
thrust to administrative efficiency and  quality
output. To carry out technical specialised job more
efficiently, higher technical knowledge would be the
requirement. Higher educational qualifications
develop broader perspective and therefore service
rendered on the same post by more qualifying
person would be qualitatively different.

N. Suresh Nathan and another (Supra) :-

4. In our opinion, this appeal has to be allowed.
There is sufficient material including the admission of
respondents diploma holders that the practice followed
in the department for a long time was that in the case of
diploma-holder Junior Engineer who obtained the
degree during service, the period of three years service
in the grade for eligibility for promotion as degree
holder commenced from the date of obtaining the degree
and the earlier period of service as diploma holders was
not counted for this purpose. This earlier practice was
clearly admitted by the respondents diploma-holders in
para 5 of their application made to the tribunal at page
115 of the paper book. This also appears to be the view
of the UPSC in their letter dated December 6, 1968
extracted as pages 99-100 of the paper book in the
counter affidavit of respondent 1 to 3. The real question,
therefore, is whether the construction made of this
provision in the rules on which the past practice
extending over a long period is based is untenable to
require of upsetting it. If the past practice is based on
one of the possible construction which can be made of
the rule then upsetting the same now would not be
appropriate. It is in this perspective that the question
raised has to be determined.

5. The recruitment rules for the post of Assistant
Engineers in the PWD (annexure C) are at pages 57 to
59 of the paper book. Rule 7 lays down the qualification
for direct recruitment from the two sources, namely,
degree holders and diploma-holders with three years
professional experience. In other words, a degree is
equitted to diploma with three years professional
experience. Rule 11 provides for recruitment by
promotion from the grade of section officer now called
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Jjunior engineers. There are two categories provided
therein - one is of degree-holder junior engineers with
three years service in the grade and the other is of
diploma-holder junior engineers with six years service
in the grade, the provision being for 50% from each
category. This matches with rule 7 wherein a degree is
equitted with diploma with three years ' professional
experience. In the first category meant for degree-
holders, it is also provided that if degree holders with
three years service in the grade are not available in
sufficient number, then diploma-holders with six years
'service in the grade may be considered in the category
of degree holders also for the 50% vacancies meant for
them. The entire scheme, therefore, does indicate that
the period of three years service in the grade required
for degree holders according to rule 11 as a
qualification for promotion in that category must mean
three years 'service in the grade as a degree holder and,
therefore, that period of three years can commence only
from the date of obtaining the degree and not earlier.
The service in the grade as a diploma holder prior to
obtaining the degree cannot be counted as service in the
grade with a degree for the purpose of three years
'service as a degree holders. The only question before us
is of the construction of the provision and not of the
validity thereof and, therefore, we are only required to
construe the meaning of the provision. In our opinion,
the contention of the appellants degree-holder that the
rules must be construed to mean that the three years
service in the grade of a degree holder for the purpose
of Rule 11 is three years from the date of obtaining the
degree is quite tenable and commends to us being in
confirmity with the past practice followed consistently. It
has also been so understood by all concerned till the
raising of the present controversy recently that the
respondents. The tribunal was, therefore, not justified in
taking the contrary view and unsettling the settled
practice in the department.”

Rajinder Singh (Dr.) (Supra) :

"7.  The settled position of law is that no government
order, notification or circular can be a substitute of the
statutory rules framed with the authority of law.
Following any other course would be a disastrous in as
much as it would deprive the security of tenure and
light of equality conferred upon the civil servants under
the constitutional scheme. It would be negating the so
far expected service jurisprudence. We are of the firm
view that the High Court was not justified in observing
that even without the amendment of the rules, the class
11 of the service can be treated as class I only by way of
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notification. Following such a course in effect amounts
to amending the rules by a government order and
ignoring the mandate of article 309 of the Constitution.

8. As respondent No.3 was not eligible for
consideration to the post of Deputy Director, Health
Services, the departmental promotion committee
committed a mistake in recommending  him.
Consequent promotion of respondent No.3 on the basis
of recommendation of the departmental promotion
committee being contrary to law is liable to be set
aside.”

V) Shyam Sadan Singh (Dr.) (Supra) :

6. It would be pertinent to mention here that
according to statute 18.10 of the first statutes of the
Gorakhpur University made under the provisions of
the U.P. State University Act, 1973 service in the
capacity of Principal or Teachers, as the case may be,
is to be counted from the date of taking charge
persuant to substantive appointment. Appointment to
old statute service is to be counted from the date of
substantive appointment in the capacity of Principal or
Teachers, as the case may be. It makes not distinction
between the teachers of degree department and those
of post graduate department belonging to the same
cadre and same grade. Disqualification created by the
government order dated 09.07.1968, in our mind is
contrary to law for it has the effect ammending the
statutes and the State Government has no authority to
do so under Section 39 of the Gorakhpur University
Act, 1956. In as much as classification of teachers of
degree department and post graduate department for
the purpose of seniority could have been done only by
amending the statutes and not by government orders.
Executive power of the State under Article 162 cannot
be invoked in derrogation of statutory provisions."

vi)  Girdhari Lal Shankwar Vs. State of U.P. and others;
2014 (1) UPLBEC 657.

vii) Narinder S. Chadha and others (Supra):

"3, Mr.  C.U. Singh, learned Senior
Advocate appearing on behalf of the appellants in the
civil appeal arising out of SLP (C) No.30832 of 2011
made wide ranging arguments on the genesis of
cigarettes act and the fact that it was legislation made
under entry 52 list 1 read with entry 33 list 11l of the
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7th Schedule to the Constitution of India. He cited
Godawat Pan Masala Products 1. P. Ltd. and another
v. Union of India and others (2004) 7 SCC 68,
particularly the concluding paragraph 77 (6) stating
that the cigarettes act is a special act dealing only with
tobacco and tobacco products, while the prevention of
Food Adultration Act, 1954 is general and must
therefore yield to the Cigarettes Act. He also cited
Bajinath Kedia v. State of Bihar and others (1969) 3
SCC 838 for the preposition that once the requisite
declaration under Section 2 of the Cigarettes Act is
made, the State Government is denuded of any power
to legislate in the field occupied by the Cigarette Act.
He also cited Paluru Ramakrishnaiah and others v.
Union of India and another (1989) 2 SCC 541 for the
proposition that executive instructions and conditions
cannot be contrary to statute or statutory rules.
Ultimately, however, he contended that there were
three features of the impugned circular which required
to be shut down being ultra vires the Cigarettes Act
and the rules made therein.

26. We are at a loss to understand the aforesaid
reasoning. If Section 144 is to be invoked, the order
dated 14th July, 2011 would have expired two months
thereafter. The High Court went on to state that while
administering the law it is to be tempered with equity
and if an equitable situation demands, the High Court
would fail in its duty if it does not mould relief
accordingly. It must never be forgotten that one of the
maxims of equity is that 'equity follows the law'. If the
law is clear, no notions of equity can substitute the
same. We are clearly of the view that the Gujarat High
Court judgment dated 2nd December, 2011 deserves to
be set aside not only for the following the Bombay
High Court judgment impugned in the appeals before
us but for the reason stated herein above."”

36) I have gone through the judgments relied upon by learned
counsel for the petitioners, which are fully applicable to the facts
and circumstances of the case and the submissions advanced

taking shelter of the judgments are acceptable.

37) On going through the aforesaid judgments and the
government order issued on 10.07.1978, wherein procedure has
been prescribed in regard to fixation of salary to teachers of an

institution which has been brought within purview of Payment of
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Salaries Act, 1978 whereby the benefit of Tri Benefit Scheme of
1965 was provided to institutions referred therein in Clause III of

the government order.

38)  On perusal of government orders issued from time to time
in regard to fixation of salary of teachers in non aided schools to
the effect that as soon as the institution is brought within purview
of Payment of Salaries Act, 1972 past service rendered in the
institution from the date of approval shall be counted in fixation

of salary.

39) In case the theory framed under the impugned order is
taken into consideration, there shall be great distinction in regard
to teachers and non teaching staff, who have been appointed in
the institution in accordance with service rules applicable in the
year 1970 and the teachers who have been appointed in the year
1990. In case they are placed in regard to fixation of salary from
the date the institution has been brought within the purview of
Payment of Salaries Act, 1978 that will create great
discrimination amongst the teachers who have been appointed in

the institution.

40) The next point for consideration is very important to make
applicable the pensionary rules in regard to teachers appointed in
the institution recognized under the provisions of U.P. Basic

Education Act, 1972.

41) This Court in examination of impugned order gone through
the provisions of U.P. Recognized Basic Schools (Recruitment
and Condition of Service of Teachers and other Conditions)

Rules, 1975 and The U.P. Recognised Basic Schools (Junior High
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Schools) (Recruitment And Conditions Of Service Of Teachers)
Rules, 1978.

42) On perusal of provisions of Rules of 1975, it is reflected
that the rules have been framed in exercise of power under sub-
section (1) of Section 19 of U.P. Basic Education Act, 1972. Rule
2 (b) of the rules clarifies that junior basic schools means an
institution other than high school or intermediate colleges

imparting education upto 5th class.

43) Meaning thereby, in case the institution is a primary school
upto level of class 1st to class 5th, the Rules of 1975 is
applicable, wherein under Rule 9 & 10, provisions of

appointment of teachers has been provided as under :

"9. Appointment of teachers:- No person shall be
appointed as teacher or other employee in any
recognised school unless he possesses such qualifications
as are specified in this behalf by the Board and for whose
appointment the previous approval of the Basic Shiksha
Adhikari has been obtained in writing. In case of vacancy
the applications for appointment shall be invited by the
concerned management through advertisement in at least
two newspapers (one of them will be daily newspaper),
giving at least thirty days' time for submitting
application. The date of interview may be given in the
advertisement or the candidates be informed of the date
fixed for interview by registered post, giving them at least
15 days time from the date of issue of the letter. The
management shall not select any untrained teacher and if
the selected candidate is a trained one, he will be
approved by the Basic Shiksha Adhikari.

10. Salary of teachers :- A recognised school shall
undertake to pay with effect from July 1, 1975 to every
teacher and employee the same scale of pay, dearness
allowance and additional dearness allowance as are paid
to the teachers and employees of the Board possessing
similar qualification. Pay will be disbursed through
cheque."

44)  On its perusal, it is evident that it does not carve out any

distinction in regard to procedure of recruitment and appointment
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of a teacher in primary school, therefore, the distinction drawn
under the impugned order that the teachers after taking the
institution on the grant in aid list shall be treated to be appointed
in the institution on the date when the institution is brought
within the purview of grant in aid list / Payment of Salaries Act,
1972 is wholly erroneous and contrary to rules referred herein

above.

45) Under the definition of Rule 2(E), junior high school
means an institution other than high school or intermediate
college imparting education to boys or girls from Class 6th to
Class 8th (inclusive) and these rules have been framed under the

provisions of U.P. Basic Education Act, 1972.

46) To resolve the controversy, relevant provisions of U.P.
Recognized Basic (Junior High School) (Recruitment and
Condition of Service of Teachers) Rules, 1978 are being quoted

below:

3. Appointment - (1) It shall be the
responsibility of the Management to fill a
vacancy in the post of Headmaster or Assistant
teacher, as the case may be, of a recognised
school by 31st July every year.

(2) If any vacancy occurs during an academic session, it
shall be filled within two months from the date of
occurrence of such vacancy.

4. Minimum qualification. - (1) The minimum
qualifications for the post of Assistant Teacher of a
recognised school shall be a Graduation Degree from a
University recognised by U.G.C., and a teachers
training course recognized by the State Government or
U.G.C. or the Board as follows :-

1. Basic Teaching Certificate.

2. A regular B.Ed. degree from a duly recognized
institution.

3. Certificate of Teaching.
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4. Junior Teaching Certificate.
5. Hindustani Teaching Certificate.
And

Teacher eligibility test passed conducted by the
Government of Uttar Pradesh or by the Government of
India.

(2) The minimum qualifications for the appointment to
the post of head master of a recognized school shall be
as follows -

(a) A degree from a recognized University or an
equivalent examination recognized as such.

(b) A teacher's training course recognized by the State
Government or U.G.C. or Board as follows :-

1. Basic Teaching Certificate.

2. A regular B.Ed. degree from a duly recognized
Institution.

3. Certificate of Teaching;
4. Junior Teaching Certificate.
5. Hindustani Teaching Certificate.

(c) Five years teaching experience in a recognized
school].

5. Eligibility for appointment. - No person shall be
appointed as Headmaster or Assistant Teacher in
substantive capacity in any recognised school, unless -

(a) he possesses the minimum qualifications prescribed
for such post;

(b) he is recommended for such appointment by the
Selection Committee.

6. Disqualification. - (1) No person who is related to
any member of the Management shall be appointed as
Headmaster or Assistant Teacher of a recognised school.

(2) For the purposes of this rule, a person shall be
deemed to be related if he is related to such member in
any one of the following ways, namely -

(i) Father or mother;

(ii) Grandfather, grandmother;

(iii) Father-in-law, mother-in-law,

(iv) Uncle, aunt, maternal uncle, maternal aunt;
(v) Son, daughter, son-in-law, daughter-in-law,
(vi) Brother; sister;

(vii) Grandson, grand-daughter;
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(viii) Husband, wife;
(ix) Nephew, niece;
(x) Cousin;

(xi) Wife's brother, or wife's sister, wife's brother's wife,
sister's husband;

(xii) Husband's brother, husband's brother's wife;
(xiii) Brother's or cousin's wife.

7. Advertisement of vacancy. - (1) No vacancy shall be
filled, except after its advertisement in at least two
newspapers one of whom must have adequate
circulation all over the State and the other in a locality
the school is situated.

(2) In every advertisement and intimation under clause
(1), the Management shall give particulars as to the
name of the post, the minimum qualifications and age-
limit, if any, prescribed for such post and the last date
for receipt of applications in pursuance of such
advertisement.

(3) Management of the school after explaining the
sanctioned posts of the institution shall send information
of vacant post during the calendar year compulsorily to
the District Basic Education Officer by the 30th April
for permission of Advertisement to fill them.

(4) After scrutinizing the proposal within 15 days the
District Basic Education Officer shall accord permission
to advertise the post according to law. The District Basic
Education Officer shall be duty bound to accord
permission for advertisement or to reject the permission
with reasoned speaking order during the stipulated time.

(6) An appeal may be preferred before the Regional
Assistant Director of Education (Basic) against the
decision of the District Basic Education Officer. The
decision of the Regional Assistant Director of Education
(Basic) shall be final.

8. Age limit. - The minimum age shall on the first day of
July of the academic year following next after the year
in which the advertisement of the vacancy is made under
Rule 7 be :

(1) In relation to the post of an Assistant Teacher, 18
years.

(2) In relation to the post of Head Master, 25 years.

9. Selection Committee. - For appointment of
Headmaster and Assistant Teacher in institutions other
than minority institutions and in the minority
institutions, tire Management shall constitute a Selection
Commiittee as follows :
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A - Institutions other than Minority Institutions :

(i) For the post of headmaster :

(1) Manager;

(2) a nominee of the District Basic Education Officer;
(3) a nominee of the Management;,

(ii) For the post of Assistant Teacher;

(1) Manager;

(2) Headmaster of the recognised school in which
appointment is to be made;

(3) a nominee of the District Basic Education Officer;
B - Minority Institutions :

(i) For the post of Headmaster,

(1) Manager;

(2) two nominees of Management;

(ii) For the post of Assistant Teacher;

(1) Manager;

(2) Headmaster of the recognised school in which the
appointment is to be made,

[(3) A specialist in the subject nominee by the District
Basic Education Officer.]

10. Procedure for selection. - (1) The Selection
Committee shall, after interviewing such candidates as
appear before it on a date to be fixed by it in this behalf,
of which due intimation shall be given to all the
candidates, prepare a list containing as far as possible
the names, in order of preference, of three candidates
found to be suitable for appointment.

(2) The list prepared under clause (1) shall also contain
particulars regarding the date of birth, academic
qualifications and teaching experience of the candidates
and shall be signed by all the members of the Selection
Committee.

(3) The Selection Committee shall, as soon as possible,
forward such list, together with the minutes of the
proceedings of the Committee to the management.

(4) The Manager shall within one week from the date of
receipt of the papers under clause (3) send a copy of the
list to the District Basic Education Officer.

(5) (i) If the District Basic Education Officer is satisfied
that -
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(a) the candidates recommended by the Selection
Committee  possess the minimum  qualifications
prescribed for the post;

(b) the procedure laid down in these rules for the
selection of Headmaster or Assistant Teacher, as the
case may be, has been followed he shall accord approval
to the recommendations made by the Selection
Committee and shall communicate his decision to the
Management within two weeks from the date of receipt
of the papers under clause (4).

(ii) If the District Basic Education Officer is not satisfied
as aforesaid, he shall return the papers to the
Management with the direction that the matter shall be
reconsidered by the Selection Committee.

(iii) If the District Basic Education Officer does not
communicate his decision within one month from the
date of receipt of the papers under clause (4), he shall
be deemed to have accorded approval to the
recommendations made by the Selection Committee.

11. Appointment - Appointment by the Management. -
(1) On receipt of communication of approval or as the
case may be, on the expiry of the period of one month
under clause (iii) of sub-rule (5) of Rule 10, the
Management shall, first offer appointment to the
candidate given the first preference by the Selection
Committee and on his failure to join the post, to the
candidate next to him in the list prepared by the
Selection Committee and on the failure of such
candidate also, to the last candidate specified in such
list.

(2) (a) The appointment letter shall be sent under the
signature of the Manager by registered post to the
selected candidate.

(b) The appointment letter shall clearly specify the name
of post, the pay scale and the nature of appointment,
whether permanent or temporary, and shall also specify
that if the candidate does not join within 15 days from
the date of receipt of the appointment letter his
appointment shall be cancelled.

(c) a copy of the appointment letter shall also be sent to
the District Basic Education Officer.

19.  Provident Fund: Provident Fund shall be
payable by the management of a recognised school to
every Headmaster or teacher employed in such school in
accordance with the scheme applicable to aided

institutions as laid down in Appendix 8 of the Education
Code (1958 Edition).
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47) On bare perusal of Rule 19, it is evident that provident
fund shall be payable by the management of a recognized school
to head master or teachers employed in such a school in
accordance with scheme applicable to added institutions as laid

down in Appendix-XIII of the Education Code.

48) It clearly demonstrates that the scheme in regard to
provident fund shall be applicable to the institutions recognized
under the provisions of Act of 1972 and no distinction has been

carved out in regard to aided and non aided institutions.

49) On bare perusal of Rule 19 of 1978 Rules amended
through notification dated 04.12.2019, it is apparent that by
adding proviso, it shall not be effective for the teaching and non
teaching staff appointed after 01.04.2005. Meaning thereby, all
the teachers and non teaching staff of recognized junior high

schools are entitled for provident fund.

50) The petitioners before this court were granted appointment
in accordance with aforesaid rules and their appointments were
duly approved by the competent authorities. At the time of taking
the institutions on grant in aid list in the manager's return names
of teaching and non teaching staff were also submitted and
financial concurrence was also granted to them. At the time of
enforcement of NPS, the rules referred herein above were same
as was existing at the time of appointment of the petitioners.
When the institutions were brought within purview of Payment of
Salaries Act, the aforesaid rules were intact and no amendment
was incorporated in the rules that after taking the institutions on
grant in aid list their appointment shall be treated to be made after
enforcement of NPS. Therefore, once this is the back ground, the

petitioners before this court cannot be denied for grant of benefit
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of OPS being appointed in the institutions prior to enforcement of

NPS.

51) The provisions in regard to appointment of teachers in
primary school came into existence in the year 1975 and in
regard to appointment and recruitment on the post of teachers in

junior high schools came into existence in the year 1978.

52) The teachers of the bunch of writ petitions have been
appointed in the institution in accordance with the rules of 1975
and 1978 respectively and approval was granted by the DBEO of

the concerned districts.

53) Relevant point of consideration is that when the institution
was brought within the purview of Payment of Salaries Act,
1978. There were same provisions in regard to recruitment and
appointment of teachers in the institution. For consideration of
this aspect of the matter, it is relevant to narrate the necessary

facts.

54) In pursuance to notification issued, several senior basic
level institutions established during year 1989-1998 in which
teaching and non teaching staffs were appointed and the
Government has discontinued the monthly pension scheme vide
order dated 28.03.2005 and w.e.f. 01.04.2005 placed a new
contributory pension scheme to new recruits and vide order dated
02.12.2006, the Government of U.P. admitted those 100
institutions in grant in aid list. The management filed relevant
documents along with details of teachers and non teaching staff
of the institution and after due consideration the institutions were
brought within the purview of Payment of Salaries Act, 1972 vide
order dated 02.12.2006.
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55) I have examined the relevant provisions of recruitment and
appointment of teachers as referred above and there is no
hesitation to hold that at the time of taking of institution on grant
in aid list in the year 2006, same provision of recruitment and
condition of service were applicable to the teachers who are
liable to be paid salary from the State Exchequer after taking the

institution on the grant in aid list.

56) In regard to non teaching staff of the institutions, the
provisions of Rules of 1984 are applicable. Relevant provisions

are being quoted below:

3. FRgfed — (1) T Aacn oTa hdt & USREITaRl AT I8
IcRaE B8R 6 g8, guRefy, fafis a1 998 9 & FHar
% g B RfGT I g% a¥ 31 Jlls db Y,
(2) afs &% Rfed Rer—w=a & IRE & o 39 = Rfdd @
el | &1 A & HIaR WR_T STRATT |
4, =gAqH Ear — (1) fafte & 9 & fou =Eaw sEdr
e R uRue, SR Ueel &1 SUeHIfSUS TR AT SAH®ET
W (=Y @ Ar) iR = <Hur 7 30 e ufa fAme a1
=g T g
@ WE ¥ & HHANl & US & foly YATH IEdl Sk UQe
RBR GRT AT U fsdl aRem & dfedy e a1 =<l &
AT AHBET T ST BRAT BT |
5. Fgfaa & forg uraa— @18 Afad fedl Ar=aan ura el |
Aifrs wu 7 forfies o1 998 @' A $99Nl & w9 H 99 dd
frgaa e far SR 519 9% fb—
@) IF@ W g & forg fafed <gaaH srgard 7 @ |
@) FgI-dAfa gR1 W YT & forg Sue dwrg W AR
SR |
. AY— 39 FmEel A ffde forfie ug o widl & forg ap=ef
Iy Sy @I, R Rfda sfogfa & o, srgad! ugell
S[ellg @l 18 9 @I 8 Il =18V SR 40 99 9 31f¥reb e gl
afRY |
R S SR, e Sl & Ud 31

fUosr ot @ arwafdil @1 Refd o, Seadr smg—Hr 5 a9 1fda
Rt a1 I B RIa T AR §RT IHI—-99T IR Sueft
™ @ S|

7. IR e 5 A SfeaRad fasdl o R 9l @ forw ug
maead ® fh argefi-

(®) YR BT AR &, AT

@) faecht wRomedt B8, O IRT # wmY A & sfur |
UEell SFAR), 1962 & Yd WIRd STRAT &I, AT

(TT) MR IEHT & VAT afdd B R wRa A el far @
AU | I, a9, el a1 fdT qai smwia <=1 &wT,
ST R FATgcs Rufeaad it T=anfran (qdad! armfer iR
STofaR) & wao faar &,

o~~~

o 4

1
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W] SuE S (@) A1 (1) & el B v a@fd
M1 A1y e U # T WRGR gRT YAl &1 UHO—9F
S b T A

WRe] I AR & 4o (@) & erwaeft & Ig N arvem @
SR {6 a8 gford Su—HeiiRield, Jwier M), IRk Jasl
AT BT YA YTl R o |

Wy I8 N 6 e dIg ewaeff Sugad ol (1) @ @
Tl U=dT BT GO0 Udh 9 W Af¥E @ & fory SRy &
fPar SR 3R U araell @1 e av @l Srafer @ Har H o
& & SR o9 6 98 YRA @) ARTRGAT U R o |
fegoft — U9 eneft @ f9a "M uTEdT @ UE-us
AMaeTS B fdeg 1 I 98 SN fHar 11 8 &R 9 394 ¥ g
foar T 2, fdl e A |fdfad fear o dear g 8k
I 39 WA W Afw wu 9 e W fear o1 9@ar ® %
JNMEAIH JAV-UF IAD §RT U HR foral S a1 S9& uel A
SR R e S|
8. SREV— IPIT S, YR S-Sl 3R 31
AR & IRl & oIy SIReyT Wil & W9 U o9 WRBR
D AR & AR AT SR |
9. aRF— AN welt & forw epedt &1 aRa VT & =Ry %
98 |a1 § fEeH & fou 9 UeR ¥ SWgEd 8 99 3R
FIfaT—ufEeR) &1 98 $wid BN fF 98 39 T Ul
FHERIT B o |
WEIHO— g WHR AT Gl 59 WHR gRT AT b=
WEHR I 5l 59 WAR & WifHd d7 I Fa=omi= fed
e N1 uegd afdd @ 39 M &y & forg
UG FHST STRAT |
10. daTfesd wRfI— Aar 4 FYfAT & fou U gy sreft u
9 Brm el e ¥ ofte ufeqdt oifdd & ofik U=l \fgen
argeft a9 Bl R T gwY 9 faare fsar 81 e ugd
I DI gl Sifad @l 8|

11. TRIRS wRIdT— (1) T araedl 1 a1 Figa fobam SRm
T AMRIG IR TRIRG 3 | IHGT Wy 8T & 3R
g8 U | URING I ¥ HJad B O S AU dadl Bl
qeTATYa D UTeld X1 H dTe IS+ &I FqwITaT & |

(2) e orwefi @1 ARl wlt g fgfdm @ fou
AT wU A AR 5 S & qd SHW I Ve B S
fr a8 Uiy fRIfec ik ey Ja1 & fHl Rifhcar—aifdrar
A TR THIV-TF U D |
12. 3Ted— (1) U1 D3 Afdd ST JGieraRor & fhdl e
F R g1, R AR W6 @ fafte @ wE o' @
PHART & ®Y H Fgad T8 fhar SR |

2) =9 fm & g foe afdd o arell e
SIRAT At g8 FrEfoRad e ¥ 16 UeR ¥ U8 9ew 9He

3
|
g
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(TIRE) Ul &7 WIS AT Uil DI i, ol BT W8 DI g, g8
&1 gfa
(@RE) ufd &1 9, ufr & W B gen
(CRE) TS AT FRATT B g |
13. Rfad &1 fagmo=— (1) foft Rfdq &1 a9 9 781 w1 SIREm
9 d% SABT AT HH A HH UH U GHERTS H I
9 a7 ¥ gl uRaed 9 8 7 fhar 9, &k = Rfaa @
A forar 9fe R siirey &1 7 & SR |

2) yg=nfreRer @ve (1) & RfM uxd® fasmoe @ik
I A U HT AW, W U & fog Iz =mow g ok
YA, I BIS B, R VA fAHUT b SR A
MIeH—u=l & wiftd & sifvaw faetid @1 faavor < |
14, 999 AffI— gefiaxer U6 aa—a—affd &1 Ted &
o ffalad g—

ORERED

(2) ArICTITE Whol BT o Fgfad @1 S8 v
TP |

(3) ftem Rt R e grr e v favvs
S STUEEId gRT WUd iR UeRid Whal & dR A
rfera Shfot & g1 |
15. g9 @ Ufea— (1) Toa-afafa 0| enafdal @1, ot
affy g/ 59 ff FeiRa e @1, e =6 ga
TR el @ &1 SR, S wHe SuRed B AR
IR D UL b GA AR Hll R grve i &
fore Sugad o T A rwafdfat & A SIfME %W W BT |

(2) @TS (4) & SRIA AR &I T g 7 R -
o fedie dfdre AT @ R # OfdaRor g iR S9 W
TR & T TRl §RT g¥eR fhd SR |

@) == Afafa WA T @1 |ffa o srfafRaEl &

Eg AT

PTG
TENTRIAHROT BT Fomefier SRRIRT BT |

(4) yger wWus (3) & i y=nfe @ witg & faie |
U e & YR Gl D Uh Ui [5Ter dRre Rierm sfeary
AT |

6) (@) afe e s R AER 1 I8 TR
B S -

(@) @9 AT gRT §R)d I T orell ug &

forg fafed ~geam S ENIR SR
(@) JRefy foffte o HHaIRAT IR I8 9 & FHaRAl &
799 & forg 59 FemmEen 7 feiRa ufear &1 srgeror far

T B |
dl 98 TIE—AMa §RT @1 T Agaal Bl
FFAINGT BT 3R WS (4) & Fd y=Ie B Ui & 31 4
3 AWE ® IOk GaTdRor $1 U1 ffreay Aqfad & |
@) afe Rrer IRye e Afer &1 Jurgaed &
TR W A T8 Al e Gk B g9 IS @
A Iq9F PR T b Al W T —AfAfd gR1 gAfderR e

S |

(=) afe e 1w Rien et @ve (@) & srf=
T @ wifd & foqie 9§ U@ 99 & iR oo fafee @
WL 9 < Al I§ FEsN OIRAN 6 S S9a—dAfd g’ &
T Hegfodl B SrgAIfed aR fQar B |
16. frgfaas: gaeemfraRr g1 Fgad— (1) umRefa srgee @l
LI U B9 R A1 99 15 & SuftE (5) & @S (W) @
AT TP AT DI @R & TG B W UGRIIHROT HaueH
TI—AM gRT oM e & T amaeff w1 i @
URCTd YT, 3R IS9P §RT UG & HRIFR T8 9 R R a8
FIF—FHT ERT TR &I T G A IEH ST e @l
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fgfad &1 gwara ¥ oI U et & off fAwd 8 R U
A # SfeatfRaa aifvam sraeff &1 Fgfad &1 uwaa & |
2) (@) Fyfeaus yaes & s)ER | 999 B T anedl o
RRRIehd ST RT ST SR |

@) Fgfeaes & gg & 9m, aq9aE, 3R gl @
UPR, R 8 I7 sRem), We wy ¥ fafafde fear S, &k
Tz A faffde e & afk eweft fgfed w3 & wife &
fodie & 15 A & Yok FRIYR T8V 81 &1 & o SHd!
FRYfaR vge AR <1 SRl |

M Frgfad o= & g ufy frem 9fae Riem ey &t
AT o1 STRAfY |

57) On examination, it is found that from the date of

recognition of the institution under the provisions of U.P. Basic
Education Act, 1972 the service condition of non teaching staff of
the institutions are governed under the provisions of 1984 Rules,

wherein procedure for recruitment is provided.

58) It is case of the petitioners who are non teaching staff of
the institutions that they were appointed in the institution in
accordance with the provisions contained under the 1984 Rules
and at the time of taking the institution on grant in aid list, same
service condition shall be applicable in regard to recruitment of
non teaching staff of the institutions. Therefore, the applicability
of NPS treating the non teaching staff to be appointed on the date
the institution was brought within the purview of payment of
salaries act on 02.12.2006 is erroneous in nature. The service
condition and recruitment process of non teaching staff of the
institution were same as was existing at the time of appointment
in the institution. Therefore, the analogy drawn by the
respondents that they are not entitled to get covered under OPS as
the same came into existence prior to taking of institution on
grant in aid list on 01.04.2005 is not sustainable. Therefore, the
order treating the petitioners to be covered under NPS cannot be

sustained.
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59)  Once, this is the background of the case of the petitioners,
the analogy drawn under the impugned order making applicable
the NPS being the institutions brought within the purview of
Payment of Salaries Act, 1978 after 01.04.2005 is wholly
erroneous and contrary to the act and rules applicable to the

petitioners.

60) It is admitted case of the parties that teachers and non
teaching staff have been appointed much prior to enforcement of
NPS the date of enforcement w.e.f. 01.04.2005, therefore, only on
the ground that the institution was brought within purview of
payment of salaries act vide notification issued on 02.12.2006
after cut off date of enforcement of applicability of NPS cannot
be a ground for depriving the teachers and non teaching staff,
who were appointed in accordance with applicable rules and on
the date of taking the institution on grant in aid list the

recruitment condition of appointment was same.

61) Once the service rendered by teachers and non teaching
staff appointed in non aided institutions is counted from the date
of approval for the purpose of fixation of salary, the analogy
drawn by the respondents in passing the impugned order treating
the petitioners to be appointed after 01.04.2005 due to taking of
institutions on grant in aid list vide government order dated

02.12.2006 appears to be not justifiable in law.

62) It is not disputed by the respondents that the petitioners
were granted appointment on the post of Assistant Teachers and
non teaching staff in the institutions recognized by following the
procedure prescribed under law and approval has been granted to
them by the competent authority and in pursuance thereof, they

have discharged their duties in the institutions. Therefore, no
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justification appears in not treating them to be teachers and non
teaching staff for grant of benefit of OPS in case of taking of
institutions on grant in aid list after 01.04.2005.

63) It is also reflected that there is a scheme of the State
Government in regard to teachers and non teaching staff
appointed in recognized schools under U.P. Basic Education Act,
1972 to whom recruitment and condition Rules 1978 are
applicable that the management shall deposit the manager's fund
for the period they have discharged service in non aided

institutions.

64) This Court is of the opinion that in case the management is
directed to deposit the manager's contribution with interest for
counting of service rendered in the institution prior to taking of
institution on grant in aid list, the petitioners shall come under the
ambit of OPS and there shall be no difficulty or burden on the
State Government in endorsing the petitioners under OPS which

was prevailing prior to enforcement of NPS.

65) I have also gone through the judgment relied upon in
regard to fixing cut off date for deposit of manager's fund
wherein this Court recorded that the State failed to justify the cut
off date fixed and quashed the government order of July, 2001
fixing cut off date as 31.03.2002.

66) In the bunch of writ petitions, CPF and GPF have been
deducted from salary of the teachers and non teaching staff and

after passing of the impugned order, it has been stopped.

67) It is admitted case of the parties that the scheme of NPS
has been introduced vide notification issued on 28.03.2005 fixing

01.04.2005 as cut off date.
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68) All the petitioners appeared before this Court have been
granted appointment much prior to cut off date and their
appointment has been duly approved by the DBEO of concerned
districts, therefore, there shall be no justification on the part of
the respondents in ignoring their date of appointment duly
approved by the competent authority for applicability of OPS,
thus, the impugned order holding otherwise ignoring certain
provisions of rules and act applicable cannot be held to be

justified.

69) Rule 19 of Rules of 1978 does not carve out distinction in
regard to applicability between institutions aided and non aided.
It specifically prescribes that Rule 19 of Rules of 1978 is
applicable for the payment of provident fund to teachers and head
masters employed in recognized schools in accordance with
scheme applicable to aided institutions, therefore, the otherwise
finding recorded while passing the impugned order cannot be

sustained.

70) In view of the above, I am of the considered opinion that
the Special Secretary has committed manifest error of law and
has passed absurd order without taking into consideration the
relevant provisions referred hereinabove in regard to recruitment
and condition of service applicable to teaching and non teaching
staff. The analogy drawn by the Special Secretary in passing the
impugned order that NPS has been enforced vide order dated
28.03.2005 enforced w.e.f. 01.04.2005 is relevant date for
applicability of claim of those teaching and non teaching staff
whose institutions have been brought within purview of Payment
of Salaries Act after the cut off date fixed for applicability of NPS

is wholly erroneous to NPS, therefore, the order is liable to be set
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aside. Therefore, the impugned order dated 08.04.2009 being
illegal and contrary to NPS cannot be sustained and is hereby set

aside.

71)  On over all consideration of facts and circumstances of the
case, this Court is of the view that the Special Secretary has no-
where considered while passing the impugned order that
recruitment and condition of service of teaching and non teaching
staff were same on the date of taking the institutions on grant in
aid list vide order dated 02.12.2006. Therefore, the petitioners
before this court who have been granted appointment much prior
to enforcement of NPS vide notification issued on 28.03.2005
w.e.f 01.04.2005 shall not affect the right of the petitioners to be
covered under OPS. The management has been empowered at
earlier point of time by issuing government order to deposit the
manager's contribution by calculating the service for grant of
pension to teaching and non teaching staff, therefore, there shall
be no burden upon the State Government in paying the pension
treating the teaching and non teaching staff to be covered under

OPS.

72) In view of the above, the bunch of writ petitions is liable to

be allowed and is hereby allowed.

73) The respondents are directed to treat the petitioners of the
connected writ petitions and members of association of leading
writ petition to be covered under Old Pension Scheme and to pay
pension to the retired teaching and non teaching staff accordingly.
It is further directed to permit the managements to deposit
manager's contribution with simple interest excluding the
deducted amount from each of the petitioner within a period of

two months from the date of production of a certified copy of this
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order and to reckon the service rendered by the petitioners in the
institutions from the date of their approval to the appointment
made on their respective posts and to pay pension under OPS
within a further period of two months from the date of production
of a certified copy of this order. In case the service required for
reckoning the qualifying service for the payment of pension is
insufficient, the service rendered prior to taking into
consideration on grant in aid list shall be counted for the purpose
after deposit of managers contribution and accordingly the

pension shall be released in their favour.

Dated:- 16.06.2021
Adarsh K Singh





