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Court No. - 82

Case :- CRIMINAL MISC. BAIL APPLICATION No. - 14323 of 2021

Applicant :- Nishant@Nishu

Opposite Party :- State of U.P.

Counsel for Applicant :- Anil Kumar Shukla
Counsel for Opposite Party :- G.A.

WITH
Case :- CRIMINAL MISC. BAIL APPLICATION No. - 15138 of 2021

Applicant :- Amit

Opposite Party :- State of U.P.
Counsel for Applicant :- Paritosh Sukla
Counsel for Opposite Party :- G.A.

WITH

Case :- CRIMINAL MISC. BAIL APPLICATION No. - 15101 of 2021
Applicant :- Kashish Srivastava

Opposite Party :- State of U.P.

Counsel for Applicant :- Rajesh Kumar Dubey

Counsel for Opposite Party :- G.A.

WITH

Case :- CRIMINAL MISC. BAIL APPLICATION No. - 15110 of 2021

Applicant :- Nausad

Opposite Party :- State of U.P.

Counsel for Applicant :- Dhiraj Kumar Pandey
Counsel for Opposite Party :- G.A.

Hon'ble Rahul Chaturvedi,J.

[1] Heard the submissions of respective learned counsels

for the different applicants of their respective bail applications,

learned A.G.A and perused the records of the case.
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[2] Since all these above mentioned bail applications
suffers from same vice of law i.e 'incomplete and defective gang
chart' which does not indicate the accused's complete past
credentials, giving ample room for miscarriage of justice,
resultantly, the accused-applicant tends to be bailed out easily.
Additionally, this court purposes to decide all the four bail

applications on merits by a common order.

[3] The present order is in two parts, in the earlier part, all the
four bail applications are decided on merits and in the later part,
there is discussion/judgment on defective gang-chart and its adverse

impact on bail as well as trial of the accused concern.

Before deciding the cases on merits, it is imperative to give factual

narration of the issue of the respective bail applications :-

FACTUAL INTRODUCTION OF BAIL APPLICATIONS:-

[4] Applicant Nishant @ Nishu is behind the bars since

29.9.2020 in connection with Case Crime No. 433/2020 U/s 2/3 of
U.P. Gangsters and Anti-Social Activities (Prevention) Act, 1986

Police Station Civil Lines, District Muzaffar Nagar.

[5] Learned Counsel states that the gang chart annexed as
Annexure No. 2 to the affidavit shows that Usman @ Sheru is its

gang leader and the applicant has been shown as its active member
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of that gang. Only ONE case is shown in the gang chart to the credit
of the applicant at Police Station Civil Lines, District Muzaffar

Nagar.

[6] On this, it has been contended by learned counsel that
since only one case is shown in the gang chart, having Case Crime
No. 306/2020 on which the applicant is on bail. The copy of the bail
order is annexed as Annexure No.3 to the affidavit. Thus on the
above factual premises, it has been argued that, on account of
singular case in which the applicant has already been bailed out and
have never misused the liberty of bail. Besides this, it is further
submitted that there is no justifiable reason for the prosecution to
implicate the applicant in U.P. Gangsters Act by imposing stringent
condition and branding the applicant as its gang member. Thus

applicant deserves to be bailed out.

[7] Similarly the accused of Bail Application No.
15138/2021, is Amit, the applicant facing incarceration since
16.8.2020 in connection with Case Crime No. 274/2020 U/s 2/3 of
U.P. Gangsters and Anti-Social Activities (Prevention) Act, 1986,

P.S. Madrak District Aligarh.

[8] Submission advanced by learned Counsel for the
applicant, after drawing attention of the court, the gang chart

(Annexure No.2) which shows that he is member of a alleged gang



WWW.LAWTREND.IN

(4)

and only TWO cases are shown in the chart to his credit. Argued by
the counsel for the applicant that he is enjoying his freedom by way
of bail in both the cases and has never misused the liberty so
granted to him. The bail orders are annexed as Annexure No0.3 to
the affidavit, and thus, submitted that the applicant deserves to be

bailed out in the instant case too.

[9] In this series, yet another case on behalf of

KASHISH SRIVASTAYV, who is behind the bars since 5.8.2020 in

relation to Case Crime No. 290/2020 U/s 2/3 of U.P. Gangsters and
Anti-Social Activities (Prevention) Act, 1986, P.S. Cantt, District
Prayagraj (Allahabad). After showing the gang chart (Annexure
No.2), contention advanced by the learned counsel for the applicant
that only FOUR cases are shown in the chart. The applicant is on
bail in all the four cases by different courts. Bail orders are annexed
as Annexure No.3 to the affidavit. Learned Counsel has toed same
lines of arguments as his predecessors and tried to impress upon the

court that the applicant too is entitled for bail.

[10] Last case in this chain is on behalf of NAUSHAD,
the accused/applicant, who is facing prosecution by way of Case
Crime No. 590/2020 U/s 2/3 of U.P. Gangsters and Anti-Social
Activities (Prevention) Act, 1986, P.S. Fatehpur, District

Saharanpur.
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[11] The gang-chart annexed as Annexure No.2 to the
affidavit clearly indicates that there are only TWO cases to the
credit of the applicant and on different occasions in both these cases
he was granted bail. The bail orders are annexed as Annexure No. 3
and 4 to the affidavit. Thus argued by the counsel that he has not
misused the liberty of bail and as such, he is entitled for bail in the

instant case too.

[12] Thus from the above, it is clear that in all the four
bail applications, the gang-chart which were annexed clearly
indicates that less than five cases are to the credit of respective
accused applicants and in all those cases the applicants were on bail
but the informants of respective FIRs after clubbing few of the
previous cases(not mentioned in the gang chart) allegedly branded
the accused/applicants as member/or the leader of a particular gang,
who are indulge in committing heinous offences, through their
illegal organization, against innocent persons of the society. They
all are as per habit commit serious and heinous offences of
different types and shades. It has been argued by the learned
counsels for the applicants that informants of these FIRs are police
personnels(mostly SHOs of the police station), after over-stapping
their powers vested in them and with motive to saddle the

applicants with additional criminal liability, have illegally fasten
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more stringent prosecution by way of U.P. Gangsters and Anti-
Social Activities (Prevention) Act, 1986. It is argued that instant
prosecution is nothing but gross misuse of powers vested in them
(informant), which was later on blindly supported and approved by
the local police and administrative superior authorities while

approving the gang chart.

[13] Per contra, learned A.G.A. vehemently opposed the
prayer for bail of the respective accused/applicants, after putting the
record straight. It has been contended by learned A.G.A. that
submissions advanced by various counsels for the applicants are
factually incorrect and wrong. All the applicants are harden and
habitual offenders, involved in an organized criminal activities

posing serious threat to the society. It has been contended that :-

(a) The applicant Nishant @ Nishu in addition to the cases

shown in the gang chart, he has got 15 other cases to his credit,
which is clear from his bail rejection order. A person who is

involved in 15+ cases, deserves no sympathy from the Court.

(b) The applicant Amit too is involved in two other cases, in

addition to the cases shown in his gang chart.
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(© Accused Kashish Srivastav, the third applicant is involved

in three other cases in addition to the cases shown in his gang chart.

Thus in total the number of cases swelled from four to seven cases.

(d) And at the end, the applicant Naushad in all, there are
EIGHT cases to his credit, though the gang-chart has shown only

SIX cases.

[14] Indeed, in opinion of the Court, it is a cabbalistic and
mysterious situation where the applicants at the stage of their bail
before this Court are taken by surprise by the State. This is beyond
the settled tenets of fair play and equality. No accused shall be
taken by surprise. The Court is failed to appreciate the alleged
impediment in preparing full and complete gang chart of that bunch
of alleged outlawed persons. The prosecution has to stick upon the

stand taken by them from the day one.

[15] It is not the discretion of the prosecution to add or
substract the number of cases from his gang chart according to their
sweet will and at the time of consideration of their bail applications,
serve out those cases which are not in the chart. The Court is at loss
to appreciate this practice by the prosecution. Learned A.G.A. too
has failed to solve this puzzle and lift the veil from this uncanny
situation. The Court records its deep anguish, resentment to such

type of hide and seek practice by none other than the State
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(Prosecutor) itself. The Court takes it like that, the prosecutor are
hiding the cards in their sleeves so as to poison and bias the judicial
mind of the Court against the applicant and succeeds in getting their
bail applications rejected showing and swelling the number of cases
against the applicant. This is explicitly a malpractice on the part of
the prosecution, who instead of giving holistic view regarding
criminal antecedents of the concern person, has given only a
piecemeal and incomplete picture in their respective gang chart.
The Court does not want to become a party to such type of
underhand dealing and short coming on the part of prosecutor. After
assessing the facts of the case and the antecedents of accused
persons, this court is of the considered opinion that all the

applicants namely; (i)Amit, (iij)Kashish Srivastav _and

(iii)Naushad be released on bail. The bail applications of above

named accused/applicants stands allowed.

[16] Let the applicants, Amit, Kashish Srivastav and

Naushad, who are involved in the aforesaid sections of U.P.
Gangsters Act, 1986 be released on bail on their furnishing a
personal bond and two sureties each in the like amount to the
satisfaction of the court concerned subject to following conditions.

Further, before issuing the release order, the sureties be verified.

(i) THE APPLICANT SHALL FILE AN UNDERTAKING TO THE EFFECT
THAT SHE SHALL NOT SEEK ANY ADJOURNMENT ON THE DATE
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FIXED FOR EVIDENCE WHEN THE WITNESSES ARE PRESENT IN
COURT. IN CASE OF DEFAULT OF THIS CONDITION, IT SHALL BE
OPEN FOR THE TRIAL COURT TO TREAT IT AS ABUSE OF LIBERTY
OF BAIL AND PASS ORDERS IN ACCORDANCE WITH LAW.

(ii) THE APPLICANT SHALL REMAIN PRESENT BEFORE THE TRIAL
COURT ON EACH DATE FIXED, EITHER PERSONALLY OR THROUGH
HER COUNSEL. IN CASE OF HER ABSENCE, WITHOUT SUFFICIENT
CAUSE, THE TRIAL COURT MAY PROCEED AGAINST HER UNDER
SECTION 229-A IPC.

(iii) IN CASE, THE APPLICANT MISUSES THE LIBERTY OF BAIL
DURING TRIAL AND IN ORDER TO SECURE HER PRESENCE
PROCLAMATION UNDER SECTION 82 CR.P.C., MAY BE ISSUED AND
IF APPLICANT FAILS TO APPEAR BEFORE THE COURT ON THE
DATE FIXED IN SUCH PROCLAMATION, THEN, THE TRIAL COURT
SHALL INITIATE PROCEEDINGS AGAINST HER, IN ACCORDANCE
WITH LAW, UNDER SECTION 174-A IPC.

(iv) THE APPLICANT SHALL REMAIN PRESENT, IN PERSON, BEFORE
THE TRIAL COURT ON DATES FIXED FOR (1) OPENING OF THE
CASE, (2) FRAMING OF CHARGE AND (3) RECORDING OF
STATEMENT UNDER SECTION 313 CR.P.C. IF IN THE OPINION OF
THE TRIAL COURT ABSENCE OF THE APPLICANT IS DELIBERATE
OR WITHOUT SUFFICIENT CAUSE, THEN IT SHALL BE OPEN FOR
THE TRIAL COURT TO TREAT SUCH DEFAULT AS ABUSE OF
LIBERTY OF BAIL AND PROCEED AGAINST HER IN ACCORDANCE
WITH LAW.

(v THE TRIAL COURT MAY MAKE ALL POSSIBLE
EFFORTS/ENDEAVOUR AND TRY TO CONCLUDE THE TRIAL
WITHIN A PERIOD OF ONE YEAR AFTER THE RELEASE OF THE
APPLICANT.

In case of breach of any of the above conditions, it shall be a
ground for cancellation of bail.

It is made clear that observations made in granting bail to the
applicant shall not in any way affect the learned trial Judge in
forming his independent opinion based on the testimony of the
witnesses.

Since the bail application has been decided under extra-ordinary
circumstances under prevailing COVID pandemic, thus in the
interest of justice following additional conditions are being
imposed just to facilitate the applicant to be released on bail
forthwith. Needless to mention that these additional conditions are
imposed to cope with emergent condition-:
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1. The applicant shall be enlarged on bail on execution of personal bond
without sureties till normal functioning of the courts is restored. The
accused will furnish sureties to the satisfaction of the court below within
a month after normal functioning of the courts are restored.

2. The party shall file computer generated copy of such order
downloaded from the official website of High Court Allahabad.

3. The computer generated copy of such order shall be self attested by the
counsel of the party concerned.

4. The concerned Court/Authority/Official shall verify the authenticity of
such computerized copy of the order from the official website of High
Court Allahabad and shall make a declaration of such verification in
writing.
[17] So far as the applicant Nishant@Nishu is
concerned, since there are 15+ cases are shown in the bail
rejection order, this court cannot shut its eyes having long
criminal history. Thus learned counsel for the applicant is
directed to file a supplementary affidavit explaining the
antecedents of applicant Nishant @ Nishu after annexing relevant
bail orders/trial judgments and the stage of the different trials,
within four weeks. Learned A.G.A. may also file counter affidavit
within same period with revised gang chart with full details. List
this bail application of Nishant @ Nishu only in the second week

of July, 2021 before appropriate Court for consideration of his

bail.

(II) Now the Court intends to decide the second part of

the issue :-
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[18] After deciding the above mentioned bail applications,
the Court is saddled with more important question of law, which
indeed is boggling to the Court, that is to say, incomplete and half
backed gang-chart of individual accused by which the
accused/applicant takes out the benefit from the same and gets
easily bailed out. The said gang-chart is prepared by concern
informant (mostly SHOs of the police station), which was later on
affirmed and approved by higher police as well as administrative

authorities of the district branding that individual as 'Gangster'.

[19] The basic aim and objective of Uttar Pradesh
Gangsters and Anti Social Activities (Prevention) Act, 1986, is to
make special provisions by giving sharp teeth to the police to curb
and cope with “gangsters and their anti-social activities” and for
matters connected therewith or incidental thereto. The State
legislature brought into force the above mentioned legislation on
15" January, 1986 with a view to handle the menace of ‘Organized
Crime’ in the State in more effective way. The Act is exhaustive
and defines gangsterism and gangsters therein. Section 23 of the
above Act, U.P. Act No. 7 of 1986 empowers the State Government
may, by notification make RULES for carrying out the purposes
and object of the enactment in more uniform and definite manner,

ruling out any grain of arbitrariness in the procedure.
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[20] Learned counsels for the rival parties are not at
variance in informing the Court that no RULES have been framed
even after lapse of 35 years of the said enactment by the State
Government giving a ample space to the police authorities to misuse
the powers and harass innocents according to their whims and
capricious. The Court has experienced that these police authorities
have fasten plural numbers of proceedings under the aforesaid Act,
without waiting the final outcome from the law courts with regard to

the earlier proceedings.

[21] Taking the advantage of this void when there are no
rules or procedure for the present Act, only, an incomplete and half
backed gang-charts were prepared by the informants of different
bail applications which were later on mechanically approved by the
responsible higher police authorities of the district, against that
Gang. Accordingly, the named accused are fasten with additional
criminal liability by way of lodging of the FIR under the U.P.
Gangsters Act, 1986. This Court is of considered opinion that
without being tested in the cruciable of its trial before the competent
law court, it would not serve the objective and purpose of present
enactment merely by adding the numbers of proceedings under

present Act or other ancillary enactments.
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[22] As mentioned above, since the features are in fluid
stage, different benches of this Court since 2003 while deciding
various proceedings, have cautioned the police and executive time
and again, that no case of false implication shall recur either by any
malpractice or motivated prosecution by the police authorities. In
response to these directions of this Court, Principal Secretary,
Home and the then D.G. Police vide his letter dated 24.10.2003

wrote following letter: -

Sisht uRuz gwIg1—27 /2003

flopodto wTAR
TS 0I0THO yfaw #AgIfeer®
SR ¥,
1,faasarl, aET |
farH— Sacar, 24, 2003
[EREEEDE

J0U0 H SIURTE, JAURIEI, 3RTIh dcdi, AHE IATBR SURTE PR del
AR, TSl foREN fBar wermdl # e wfddal R 0T I@ qr
IAD! AR IR SR 9 W & IGa¥T A U H J0U0 UST
=0T S| 1970 T Sovo ARIE d< Ud |AMT faREN f3pam wera
(fFramon) 1frfre 1986 &7 UTaer= 2 |

3 IfRfTHEl & ST dadt urE afdadl & fawe & 8 ud gdar
SHUART 9 8, g4fely 39 favy R ¥99 9979 W fagd fder o
T 7, fhgo A0 ST ST T 39 YA & e H {8 W
R & oy s g St feen—cer oy {6y - € S91aT Ifed <
H 3rguTerd el fHar &1 /T 2 |

H0 Iod R | Re AfIdT W1 6249 /2003 SFRATT o I
J090 M T Y H Jo¥o FAS [REN fhar—aderd ik R <
IR & THERNT W ITE—ar Jaq a1 & don I8 Ay & 2
fh IWIFT BT FEHUANT B dTel JRTHIRAT R AR AfTUS TRT S

Thdl & |

JA: SWRIGd T R El & fFurawd @ 9w # fAefalRad
feen—foder S fbd ST %@ & | oY SR Srgureld giEd @Y,
AP Jg | Fod fhar Siar © & afe vfosy § «1g var yaRor 93+
# orar ® e I8 gdid 81 b 39 <o &1 Seoigd fhar ar g
JHROT & fITANoT  UAT e &1 f& gt AT g fhdr mefiRer gRy
ST, ouRars! a1 Fequl SMerv & RO fHdl ke aafdq &
foreg SN FRTH & F=id BRIaEr @ T g dr Sl EiERer
gferd Bl & ARTRE oMU g HOR IUSIHD BRIAE] Bl SR
I
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Sovy0  wATy  faxiefl fpar we14 uqd  fiis  gvg
Aferf1g9 1986 & F~aiid s ard—

1— 300 RIE s< ffam ud a foRel foram wemu (Framon)
AR 1986 & NI BRARI HRA d oy [o¥o WA B
YRAATGY] H&R— 3216 /8—9—1986 faId 23 T[A, 1986, ATAATGI AT
3352/ B-Y0—9—1997 fasieh 10 eracaR, 1997 NI fawya faem fcw
SR R B | R W RIS ughcd & Al & g Hriars]
R W qd gg gHed o) fb aafud gfed 59 s & arid
FrfarEl f5y o & forg us & |

2— 5 A1 fRIE & fIvg drRiaE o)1 & fou I9a f[9vg dda I
A B MU e § AfAferd A1 =1fey 5 aHal H gford g
RT 399 & SWI AIRU—9F U &1 ST gal § I <[ed §RI
famRer & IR AWMYad DI Vg BT ST gdbl 2, I MRS
faqRor & |ffafera 7 far S|

3— 5 aHell & MR W S0¥0 FarS faREl fhar werg vd fiRE s
JAFTH & I HRIAE! B T 2 I AR W YA BRAE! 7 B
SR Srid fhdl RIE & fawg S0¥0 TS faRIE fhar weru vd RE
g5 JAAFRE & I d BRIAR &R & 918 Dls T AWRMD
BTl H A TR Bl S0¥0 FHIST R foham &y & sfavid Hriare]
@ SR |

4— T R & [0vg PRIAET UR™ 1 & ol Aqredel gRT RIE
@ MRS fIaRUT BT ool B 8Y I dIR fHIT SRATT 1 =
* JAfdRed fRIE & a1 Fadl &1 fdavor gd gu o fRE &
fha—fha fdqal & fIeg drRiaE! b SFT uaifad 8, SHal W
Joold BRd U Uldded URgd fbar SR S erFIEeNl el 3R
gferd atefiefe @l W WA & qe AR Yferd efiersd /Yo iefierd
BT URgA fhar SRRT |

5— R Yo s /gfo aifled oWl ot R R R &
Al & AR fdaRoT T2 I fhAT Hefrdl & Aell Hifd IRIeTT o
SR TATRIGRI & |y fdar—fawel axe §&l &1 <A wU UaM
B |

6— Ufdaed Ter I o R aRs giord seEflersd /Yo sefled vd
TGN & STAGT & SURT I1IH BRI & SIRAT |

7— 39 ARIH & Srria usiigd ARIRI B e sifaria: o
YN gRT &I ST a1y |

8— 39 JIAFTH & d USiigd SNl & fddaar & 9.
ARU—TF WOl 9§ g FTeAfEen | Feald e &R ol SR |

o— fad=@T &1 Ay § 710 STadq <R™TTT & 3MRO IRAT 91H SoTHO

I Td = H uiRa vl fadies 13 aild, 2002 &1 A1 SruTed fdhar
S |

[23] Here, it is pertinent to mention here that above letters

were issued by the D.G. Police and thereafter G.O. Dated
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02.01.2004, pursuant to the direction given by this Court while

deciding Writ Petition No. 6249/2003 Inre: Amar Nath Dubey Vs.

State of U.P.

[24] Noticing the above letter, and the direction contained
in the order of Division Bench of this Court, Principal Secretary
(Homes) issued yet another set of procedure/instruction mentioning
therein the manner in which gang chart in relation to offences under
the Gangsters Act has to be prepared. These were all ad hoc
practices adopted by higher bureaucracy just to make a stop gap
arrangement and an effort to plug the void, in place of formal Rules
as contemplated by Section 23 of the Act. Clause 2 of these
instructions would indicate the details of information that has to be
contained therein. The said instruction issued by Principal Secretary
Homes, in the shape of Government Order is extracted herein

below: -

“HT 137 900 / 6—90—11—2003—58 (R<) /2003
Uy,

31f+1el HAR,

JHRg Afed,

3090 T |

SEISANCIEEaNE
SHUY AR gferd sfefleres / i arefiefap,
IR US|

TE (o) AJAN—11 TS i 2 STaR) 2004

eIy,

A0 JTd IR, SAREIE & gRT R AMfadr Hw&
6249 /2003 3TARATY §d I SOW0 ST T4 = H Io¥o ARIga=< @
AR a1 Fema FaReT M & gHuanT R = @ad @l 2
Hqi0 VT FRGI H So¥o fRIEg=  faRv afafgE Sodo  UST
JfAfTH Td gHoSloWowHo ARRH & TRIh SUINT Bq AIS faur
e SN BRA Td RUART a7 JART HaA SoM @ oIy FS
frder & 8 |
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HeIqer, J00 gRT ol faen feer IR fhd T B, I9@1 dels o
gUTe &1 fbar &1 er 21 Iy weHd gnl fob el g v afdadl
?WﬁW@W%@WWWW
AABIRAT gRT B S & BRU WA Td gford faumT &1 sfd w
gfrael TTa U= 2 |

3T 39 T H g ferforRad fem fder faa o w §,
RTdT wels | S urerd gHfad faar SRi—

1— 9AW I9FT UNR), SEEeN], TR Ufe sEfled aRs gferd
et / gferd refletp, TRl SiFYe Ud fTaier) sq sef=es 4
T Wl BT SR IR gD Holl dfd AT of | 39 g Ig oA
T R b OFUS TR W TS HRISTAT JMARTT BT ofl o o
JY FfIBTRAT & ATl SHUG & Tl AFHIT Iffeddi— BioTeRl Ud
S AT AR g 1 eravy SuRerd w2 | afe feed srfder
P fhell TR R 39 S & A wfous & IR # ) yeR @
PIS BT B A T BRI § ITBT ARIHROT BRI forar S |

2— 39 ARFAT & ARG YANT B, SHUAN b & A H 34
aMee & ArEE ¥ fad fawn fdwr ol 33 S w71 {uAT S

dels I AU GHRed PR —

Iov0 FRIEe=< ud ™ foRiEl fopar @t (awon) sfaf s & w=1a
SUANT PR/ GHUANT b & e ¥ faen fFaer—

1— 39 IAfH & =Tid BRIde!l dad Swol W & fdwg &l
S, ST muRifees wfafafy sw rfafm ° Ry ¥ urfae= &1 aRfer
P ITIId I B |

2— 5l ARE & fOvg PRIAR U™ a”1 & fog a1 99Nl gRT ARTE
@ AMIRS IR0 BT Ieod HRd gY AE dIR A SIRRm den ATe
3 afaRead fis @ far st &1 fagzor 37 gU T fRE
@ 1 b Afdaal & f[aog SRIAE! fbar S yRaifdd 8, IHHT We
Jeeld HRd U SRAT UK HI SIRRN, S SFMOHRT dr WR gferd
JefleTh B W HXfd B gre IR Yford sfefierd / gfonT sreflerd TuRl
BT UK DI S |

3— aR< gferd areflerds / gfor sreflerds JvRT oy wR R fRIE & wewl
& AUNITAD fAaRUT T IS fohdT Beral B el I Tev & SR
RTfreR & | far el axe 39 Gl & S1f~dH U UG &Nl |

4— I AT TAT T AE R IR Yferd refierap / gford aefleras v
Td IIeRY & STl & SR ARH HTIars! & SIRAf |

5— Bl N ARl & f9vg SRARE! =1 & fou S9a dvg dad I
HAHAT BT RIS Gl H \iferd A= amfey, 59 Amal d gfed gw
g & SR IR U5 UG faar <1 gar 71 R amat 3 eifvam
Rure UfT & S gl § A1 IR §RT IR0 & SR MW bl
QYR fhaT ST gl 8 Y SMURIES fdaror § |fwford 9 far S |

6— o7 dMell & SR TR S090 FaTsl faNiel f&ar seu vd fiRga—=<
AfAfd & sia SRAE @ T 2, A AER R YF: brRiare! T @
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S| g e iRE @ fawg Sovo ware faRel fhar &y ud
AR SM & id HRIAE! &R & a8 Blg 741 MMRID B
ST os9 ofafm & uifau=i @ aRfr § 81, gdrer § o W8 S0W0
Tarst fajel b1 welly & 3rid dridrel & SR |

7— 9 SIAFH & =i Uoiidpd JWART &1 = sifvarda: gar o
S TR ERT ®I S A1f2y |

8— 39 AMAFIH & srid Usligd IR &1 fa9==r & are aks gfos
3feflere / gferd efletes UMK ¥ STAIG UI &R+ & SURIT 8 AR U
Ty U fhar oy |

9— FRIET=< IRAFTH & =T HSAT USiighd B & IURI fAde &
qeI AT JIRY UF U¥d HR 8 SfJHIGd o & Yd aR< Yford
Jefietas / gford Jtefletsd TR 1 Hell Wi e 81 o Anfey o g
AT FRIET IS o1 gRfer & airar € srerar =8 |

10— Il I8 WY e fovar <frem & fo afe fod Seue & s srfafas +
o T ufegl & A # R drefiFReT SRl gRT 3109 ddd Ureid
DI JULAT PR AT 37U IJTHR BT GOUANT BT PIg AHAT UBIT H AT
g dr gRfRad o9Fr YR U9 S U T SR @ AT SiFug &
IR gferq a1eflerd / gford aieflerds U9RT W SRERIT A SIRIAT |
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[25] I have perused the above Government

communications in this regard. Its paragraph nos. 2,4,5 and 6 are
relevant for the present purpose. From this communications, it is
clear that for the purposes of additional prosecution under U.P.
Gangsters Act, only with regard to those cases against the
individual, in which charge-sheet has been submitted by the police.
Those cases which have ended into acquittal or Final Report has
been submitted shall be discounted from the gang chart. Para 3 of
the above letter states, that after clubbing all the previous criminal
cases/additional criminal case under the present Act a gang chart
may be prepared by the police. Pending earlier proceeding under the
present Gangsters Act, if subsequent or successive proceedings

under the present Act is proposed, then earlier cases shall not be
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included in succeeding gang chart. In para 4 of the letter, the
concern S.H.O. of the Police Station is given responsibility to
prepare the gang-chart of the concern individual. After the
preparation said chart would be produced before the C.O./Addl. S.P.
for its approval and thereafter, S.P./S.S.P. of the District shall give
final shape to the gang chart. The concern S.P./S.S.P. would look
into the proposed gang chart and after due modification (if at all is
needed) give a final shape to the said gang-chart. So far as the
successive prosecution under present Act is concerned, as
mentioned above, while preparing the earlier gang chart, the cases

shown in it shall be discounted in the second/successive gang chart.

TEST CASE :-

[26] At this juncture, this court proposes to mention the

facts of Criminal Misc. Bail Application no 14323 of 2021 in re:

Nishant @ Nishu Vs. State of U.P. as a sample. Table hereinbelow

is extracted from his bail rejection order of the accused-applicant
shows that there are as many as 15 cases are shown to his credit,
which relates to the year 2018 and 2020. The list shows that he or
the gang was mostly operational in different police stations of
Muzzafarnagar and only one case at police station Ranipur,
Haridwar. In the year 2018, the police has instituted one case,

having case crime No.1203 of 2018 w/s 2/3 U.P. Gangster Act at
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Police Station Kotwali Nagar, Muzzafarnagar against accused

Nishant@Nishu with regard to above case-crime, the applicant

approached this Court, seeking bail. In the years 2019, bail order of
Criminal Misc. Bail application No.36841 of 2019 dated 18.09.2019
(annexure 16) shows that while allowing the above bail application,
this Court has opined that gang chart in above case has indicated
only 5 cases to the credit of applicant and that is why he has been
bailed out. However, in the rejection order table of criminal cases of
Nishant @ Nishu spells out the long criminal history of the

applicant, is as follows :-

SI.No. | Case Under Police Station and District.
Crime Sections
No. of I.P.C.

1. 846/18 392/411 | Kotwali Nagar, Muzaffar Nagar.
IPC

2. 872/18 307 IPC | Kotwali Nagar, Muzaffar Nagar.

3. 873/18 25 Arms | Kotwali Nagar, Muzaffar Nagar.
Act.

4. 211/18 393 IPC | Chapaaz, Muzaffar Nagar.

5. 358/18 392 IPC | Shahpur, Muzaffar Nagar.

6. 258/18 307/427 | Manoorpur, Muzaffar Nagar.
IPC

7. 611/18 392 IPC | Nai Mandi, Muzaffar Nagar,

8 621/18 392 IPC | Nai Mandi, Muzaffar Nagar.

9. 437/18 302, Ranipur, Haridwar.
120B
IPC

10. 811/18 302 IPC | Kotwali Nagar, Muzaffar Nagar.

11. 346/18 414 IPC | Civil Lines, Muzaffar Nagar.

12. 1203/18 |2/3  of | Kotwali Nagar, Muzaffar Nagar.
U.P.
Gangster
s Act.

13. 306/20 392/411 | Civil Lines, Muzaffar Nagar.
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IPC

14. 433/20 2/3 U.P. | Civil Lines, Muzaffar Nagar.
Gangster
s Act.

15. 347/20 2/25 Civil Lines, Muzaffar Nagar.
Arms
Act.

[27] Thus, from above it is clear that there are two cases

engaging U.P. Gangster Act (I) Case Crime No. 1203 of 2018 u/s
2/3 U.P. Gangsters Act, Police Station Kotwali Nagar,
Muzzafarnagar; (ITI) Case Crime No. 433 of 2020 u/s 2/3 of U.P.
Gangsters Act Police station Civil Lines, Muzafarnagar (instant
case). From the records, it is born out, that in the earlier case gang
chart of five cases were shown to the credit of the applicant and that
is why, he has been bailed out by the bench of this Court on
18.09.2019(Annexure-16). In subsequent case, a gang chart
showing only one case ( Case Crime No. 306 of 2020 u/s 392/411
IPC Police Station Civil Lines, Muzzafarnagar to the credit of the
applicant and thus, as mentioned above, learned counsel for the

applicant hammered his submission, relying upon only one case.

[28] These short-comings are sufficient to point out the
alleged loopholes in execution of above G.O. dated 24.10.2003 and
the G.O. dated 02.01.2004. Clubbing the number of cases of
accused-applicant of above two gang charts is 5+1=6 cases in all

are to the credit of applicant. Then, from where these numbers were
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swelled to 15 cases which finds mention in the bail rejection order?

There is no proper or satisfactory and explanation to bridge this gap

of 15 cases. Why all these cases were not shown in one gang chart

in one go? Now, at the stage of bail, the state in order to poison the

judicial mind and prejudice the court are giving the details of all

these 15 cases. This is the precise question for which this court is

extremely bothered and conscious. It is on the part of the alleged

laxity by the author of the gang chart and thereafter a blind

approval by the higher administrative and police authorities of the

District, the harden accused persons, succeeds in getting the bail

from the law court.

[29] As mentioned above, the underline idea  and
objective of U.P. Gangsters Act is to crub the menace of organized
crime with iron hands. The provisions of the enactment is targeted
against that individual who either singly or by way of a gang is in
habit of committing crime listed in sub section 2(b) of the Act. He
is dreaded criminal and an incurable disease to the society. By
applying the provisions of present enactment, the individual is not
prosecuted or punished for those offences which he has committed
but he is charged for being habitual, dreaded and harden criminal
who commits these offences in much more planned and organized

way. It is highly risky to permit such persons to roam around freely
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in the open society and the innocent persons of society remain on
the tentacle hooks so long as the said accused is a free man and
posing serious threat to the orderly society. Thus, after applying the
stringent provisions of this Act, State has got right to screw such

persons, put them behind the bars and attach their ill-gotten money.

[30] Now, reverting back to the facts of the test case. As
mentioned above, that two different cases under Gangster Act were
fasten against the accused individual, though from two different
Police stations of district Muzzafarnagar. In the Gang chart of 2018,
five cases were shown and in the instant Gang Chart only one case
to his credit but, it is born out from rejection order that he has got 15
cases on his back. In the bail application, the applicant has annexed
13 bail orders granted to him by different law courts on different
occasion with his tacit addmission about his involvement but the
benevolent informants of both these cases have shown 5+1 cases
only. The D.O. Letter of D.G.P. dated 23.10.2003 and G.O.
02.01.2004 indicates that gang chart would indicate only those cases
where the charge sheet have been submitted by the police. The said
chart would be prepared by concerned S.H.O. of the Police Station
and approved by C.O. and, thereafter, S.P./S.S.P. of the concerned
district. There is a rider in the said Government communication that

those cases in which earlier gang chart was prepared, shall be
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discounted in subsequent gang chart. Both the proceedings under
U.P. Gangster Act is yet to see its final verdict. As pointed out
earlier, that both these gang charts are incomplete and give only
partial picture of the facts of the case. This would give rise to a
room to the S.H.O./Police Personnels to misuse their power by
initiating number of proceedings under above Act time and again.
This Court is often experienced such type of lapses and short falls in
preparation of the gang chart which contains bare skelton of the
cases and their respective numbers on which the gang chart is
prepared is in most casual way and thereafter proceedings under

U.P. Gangsters Act were initiated by the State.

[31] In the instant case, from the gang chart it is evident
that the gang of which the applicant is its active member is mostly
operating in district Muzzafarnagar. In the age of internet,
computers and other helpful software etc. where information of
entire world is on one’s finger tips with the additional platforms in
the shape of D.C.R.B./S.C.R.B./N.C.R.B./C.C.T.N.S. its operation
is very convenient to prepare one’s gang chart in extensive way.
The callous and careless approach in preparing the gang chart
would not only adversely affect the prospects of criminal
prosecution against that individual, who are harden criminals but

also the very object of the enactment would also go haywire. The
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accused would have an easy access of the bails from the law courts.
Usually, the Court admits on bail either on solitary or lesser number
of cases against that accused applicant in his gang chart. In the
absence of full and comprehensive information regarding criminal
credentials of the individual, it creates extremely ackward situation
for the prosecutors even in the law courts but also consume
valuable time of the courts while holding archeaological exercise to
explore one’s criminal antecedents. This is totally unacceptable
situation. The Court requires entire “criminal horescope” of the
individual of the past who has been charged under the U.P.

Gangsters Act .

[32] Such type of incomplete or half backed gang charts is
reflective of informant’s attitude and, his professional
incompetence. Any material lapse in preparing the exhaustive gang
chart should be plugged at the earliest and not the stage of bail.
Presently, it seems that the informant either does not want to
prepare the complete gang chart for any 'particular reason' or
'motive' or he has got lack of information regarding antecedents of

particular individual and his modes-operandi. It is true that there

shall not be repetition of case crime numbers as it may attract the

vice of double jeopardy, but there is no restriction if any “addenda”

is_added to the gang chart spelling out his previous criminal
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antecedents. That would be easy for the law courts to fathom the

depth and gravity of the individual seeking bail after having holistic

and comprehensive picture of the criminal history. The Court

expects that the gang chart must give a concrete information not
only the crimes committed by him in his individual capacity but
also as member of that gang. Besides this, the area of operation i.e.
within the district or touching the other districts or even gone
beyond the limits of the State. While considering the bail
application of that accused, the Courts are also curious to know the
stage of trial of other cases in which that individual is enjoying bail.
The said gang chart must indicate that as to whether he has misused
his liberty of bail by indulging any other offence after coming out

of jail.

[33] The alleged gang is having any expertise in
committing any particular type of offence or they are indulged in
assorted crimes, their family background, social and financial status
including his ill-gotten properties and their reputation in the locality
where he normally resides. All these are material particulars, helpful

while adjudicating the bail application and also during the trial.

[34] Thus, in nutshell, the Court completely discard the

gang chart of accused/applicant Nishant@Nishu with the direction

to the S.P. Muzaffar Nagar and informant to re-cast the fresh gang
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chart, mentioning above details in it, within four weeks and
produce them before the Court on the next date in the second week

of July, 2021 by way of supplementary affidavit.

[35] Principal Secretary(Homes) Lucknow and the

Director General of Police, Lucknow are hereby directed to :-

1). Start exercise to frame proper Rules of the present enactment
pursuant to the provisions contained in Section 27 of the U.P. Act 7

of 1986 latest by 31* December, 2021 positively.

2). Meanwhile, issue proper circular to all the SSP/SPs of the
District to appoint any officer at least C.O. Rank, be placed in the
office of S.P. , either exclusively or with additional charge to
become authority concern and author of gang chart of the
individual, under the U.P. Gangster Act, 1986 who shall act as
Nodal Officer of all the police stations within the District. The
alleged gang chart of individual shall be elaborative, comprehensive
on giving all the necessary details of that accused viz (i) name, sex,
permanent address (ii) Number of total cases to his credit either in
his individual capacity or as member of the gang. (iii) If there are
successive prosecution under the U.P. Gangster Act, then details of
previous cases in the form of “Addenda” (iv) Stage of trial of those
cases before the trial court. (v) Family background, his social,

financial status of that accused including his ill-gotten wealth. (vi)
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Whether he has misused the liberty of bail granted to him earlier by
the law courts and have indulged in subsequent offences. (vii) Area
of operation of that gang within the district alone or in the adjoining
districts or has gone beyond the limits of State and lastly types of
cases, meaning thereby the gang is having expertise in committing
particular type of offence or assorted crimes and lastly his general
reputation in the locality. The Court requires a complete, extensive

criminal dossier of that individual, with above mentioned particular.

[36] The S.P/S.S.P of the district after making in depth
probe and cross-check, regarding authenticity of the gang chart shall
approve it after putting his signatures. Any laxity by the authority
concern in preparing the gang chart would warrant serious

consequences on his own shoulders.

[37] The Special Judge(Gangster Act) which are
operational in every Sessions Divisions in the State are also directed

to speed up the trial and make all necessary endeavour to conclude

the same within a year of submission of its charge sheet. The

proceeding under the U.P. Gangster Act shall be given priority over

any other trial.

[38] Normally, the Court shuns and avoid to give any
advice to the State agency for the initiation of successive

proceedings under the U.P. Gangster Act. It may suffer from the
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vice of double jeopardy, but in a given and changed

circumstances, they may lodge subsequent FIR under the aforesaid

Act of 1986.

[39] The Court expects that concern responsible authorities
would take the matter on highest priority and frame the rules as

expected within time frame.

[40] Let the copy of this order be handed over to learned
Registrar General, High Court of Judicature at Allahabad who shall
transmit its copies to Principal Secretary(Homes), Director General
of Police, Lucknow, all the S.P/S.S.Ps of the District as well as
learned Sessions Judge of every Sessions Division to ensure its
compliance in letter and spirit within time bound period. All the

pending gang chart shall be amended accordingly.

Order Date :-19.03.2021

Sumit S



