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Case :- WRIT - C No. - 21066 of 2020

Petitioner :- Oriental Insurance Co. Ltd.
Respondent :- Uma Devi And 2 Others
Counsel for Petitioner :- Parv Agarwal
Counsel for Respondent :- C.S.C.

Hon'ble Surya Prakash Kesarwani.J.
Hon'ble Dr. Yogendra Kumar Srivastava,J.

(Per: Surya Prakash Kesarwani, J.)

1. The petitioner has challenged the binding order dated 20.12.2019 passed by the
District Review Committee, Jhansi (respondent No.3) awarding insurance claim to the
respondent No.1 under the “Mukhya Mantri Kisan Evam Sarvahit Bima Yojna” (in short

“Kisan Bima Yojna”).

2. Heard Sri Parv Agarwal, learned counsel for the petitioner and Sri

Manoj Kumar Kuswaha, learned standing counsel for the State-respondents.

Facts:-

3.  Briefly stated facts of the present case are that the respondent No.1 is
widow whose husband and head of the family/ bread earner, namely late Pramod
Kori aged about 25 years died on 20.06.2019 in an accident caused by a vehicle
“Tavera”. He was a petty farmer who owned one sixth share out of total area of
0.882 hectare of agricultural land. He was covered under the aforesaid Kisan
Bima Yojna. After the death of her husband, the respondent No.l filed an
insurance claim with the petitioner under the Kisan Bima Yojna. She obtained an
income certificate dated 29.08.2019 issued by the competent authority/ Tehsildar,
Garautha, Jhansi, certifying income from all sources to be Rs.2,500/- per month,
1.e. Rs.30,000/- per annum. The petitioner rejected the claim of the respondent

No.1 by order dated 26.11.2019, observing as under:

‘“Gad / IRAR @1 afi¥d MM & OIS 9 B 45 T 918 @ 9 T
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4.  Aggrieved with the rejection of her claim by the petitioner, the
respondent No.l filed an application before the District Review Committee
headed by the District Magistrate Jhansi who passed the impugned “binding
order” dated 20.12.2019 under the Kisan Bima Yojna and awarded the claim
of Rs.5 lacs to the respondent No.1.

5. In the impugned order, the respondent No.3 has recorded a
findings of fact that the deceased owned agricultural land as aforementioned,
deceased was head of the family/ bread earner and income of the family was
Rs.30,000/- per annum. The Committee allowed the insurance claim and
directed that in the event, the amount awarded is not paid by the petitioner —
insurance company within one month, then penalty in terms of the Kisan Bima
Yojna shall be paid to the respondent No.1 @ Rs.1,000/- per week. Aggrieved
with this order, the petitioner insurance company has filed the present writ

petition.

6.  This Court heard at length, the learned counsels for the parties on
10.12.2020 and directed the petitioner to file a supplementary aftidavit
annexing therewith complete scheme “Mukhya Mantri Kisan Evam Sarvhit
Bima Yojna” and a copy of contract of insurance of the petitioner with the
State Government. In compliance to the aforesaid order, the petitioner has
filed a supplementary affidavit dated 15.12.2020. The scheme “Mukhya
Mantri Kisan Evam Sarvhit Bima Yojna” as amended, is part and parcel of the
agreement/ insurance contract dated 13.09.2018 between the petitioner and the

Governor of Uttar Pradesh.

Submissions:-

7.  Learned counsel for the petitioner has referred to the averments
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made in paragraphs-10, 19 and 20 of the writ petition, which are reproduced

below:

“10. That to substantiate the claim, the claimant submitted an income certificate
dated 29.08.2019 showing her annual income as Rs.30,000/-. The said income
certificate was prepared after 45 days of the death. A True copy of the claim
petition along with the income certificate i1s being filed here with and is marked
as Annexure no.3 to this writ petition.

19. That it would be worth the mention here that the claimant has tiled her claim
under the scheme on the strength of the income certificate issued beyond the
period prescribed under the MOU.

20. That it is categorically submitted that at the time of the renewal of the policy
in 2018 the State has agreed to the term that the income certificate has to be
issued within 45 days and not beyond that and as such the income certificate
issued on 29.08.2019 was tatal for the claimant, for which the petitioner cannot

be saddled with the liability.”

8.  Learned standing counsel supports the impugned order.

Discussion and Findings:-

9. Kisan Bima Yojna has been enacted by the State Government
with the following object and benefit to the State as mentioned in the scheme,

which is reproduced below:

“GIGTT BT TH— TG BT Uq wdfed 197 gierEar”

I BT 8GRI~ 1A= gavre @) ifafeaa gafaqef geard fored gRar &
grRegr @1 g & WaEdl &/1dFe T g9 Hhdl & Wl gv gRaw @ ford
3IgVeTT / faafear o e 8 @ wergar 8g/

10. Mainly, the Kisan Bima Yojna is in two parts as mentioned in the

scheme, as under:

“g wiferlt & A &I AT B
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1— gfarra gefes € (First part)
2— ECAT & SWIT fAafdear gfder wd

AETIHATTAR B | (Second part)

I—1 A goewr @r— uRark & gRaar /A smid @
NS /A€ /aAE | gHed, W caxE, ART & dRur 9@k, 9

BRY fABanTdr a1 g, fawpie, gl e, Sell IR & dled |

TRAT, ST, a1, 91 § 98 o1, {6l 1 &R ¥ -0 $e o1 gd
fasTaaT anfe gee # wWmfie B |

G gl 4T & ofiid dddl URAR BT GREAT /IS 3Sih
3reBTied € |

— gHeT ¥ gg— IRk gHeN & SR uRaR & GRIAT /A IniE B
TG 91 Ay & SR B Ol 7 aF A FHeen el §ifa aflr o s.
00 G T YA AT/ BIA ATRET DI R |

— gie ¥ fwarm-— g § wRar & gRaar /A oniw @
fmerirar o Rafa & §rr e difsa gRaan /) ot & AR
P BYfl—

HIIIIT GECAT 3TaRT] JAfeed  Jaraol el dIfAd
IR &7 gl

IR gul faderiTar 100 Hfcerd
IR 3R ATSelTol URTeIu 100 gfarerd
HA &AM D WU JhAM 100 Uferera
QAT ol H IR gite B JHm 100 Uferera
T T AR Th ARG Bl gite &1 @Il 100 Hfcerd
REaSIE

qreh T AT JhA 100 gfcerd
IRESESESICIR US| 100 Hfererd
Fae & RIS &1 @l JaH 100 Ufcrerd
QM B A gevuT a1 Rerfa 75 frerd
Uh 3T BT IR Jh 50 gfrerd
T ARG bl gie B+ BT W JhA 50 fcrerd
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HMT—2 GHeA @ Sur fAfdhear gfien vd seawsdgar M i @
SUAEAT—

IRIR & FRIAT/IAET S qAT URIR & Hew  Urafie
IUER U4 g3 Ry /g AR | diffd oafer & SRM gHe T &

IURT fAfhedT Giaem U sMaegdhdifaR i 3 UTel &R Fab |

gD AT URAR BT GRIAT /IS ST /IRIR HT AR 3BT % |

<o & SR haR

BHaAS I ClEG NI
(%50)

goeAl & SR UMl RaR bT GRedr /RSN 0.25 A

Frferear ISIh /AR

I b & IW g¢ RaR &1 gRaar /RICT 2.25 ARG
fRifecared /e A< ¥ /|3Nid /9
ferforear gfaen |

JMMITIRATTIR B 3T aRaR &1 gRaAr /ST 1.00 A
3Sih / AE

11. The beneficiaries under the Scheme, eligibility, features of the
Yojna and Insurance Coverage are provided in the Kisan Bima Yojna, as

under:

‘A= I8 IS SR Yol & Faral & for € |
UEdl— IR Yasl I & qA h¥h (rIfd s A, Y#Hge o,

N ¥ FfRT fFArhary H aTel, (A UTetd, 7 SUTad, R UTad,

g UTeAd, WYHRE] Uledd 3dNe) gAw] URNAR, ARl (G 6 feed

M AT | IT8Ifad 98l ), a7 #ifid, HMER, Heax BRI H
qrel, R ATe®, Bell Ud 3 BRI DR dTel UTIT &1 3feral el &l
& e 9 aRaRe M w0 75,000 /— Ui 98 & HH 8 Ud a0
IM] 18 94 W 70 ¥ & A T, UH BN | TEH 9T WHR Td ARA

AR TN (Y Yd S8 WRHR & GouHoY &, I AR Ui
TR ®, Ao fF % gar W e/ aedte
UGl /Rl /9 Td TiaRul & wHany i fhsi 9T SR o
AT ¥ AT 81 I8 T, UMMAS 8] 81T | d1FT 3Rl &I 3fafey ¥ 18
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Y DI AR YOI R dTcl Iad AT AT & S araar dH uRfe #
AR | A UHR T MR @y # 70 A goi B oM W Saw A
arET S0 H A SR |

RYH— FHUB B AU JqoRd Afer@l Ui @AMl H S
GIIeR / Fe@aRr 9 8, ! g a9 18 a9 Tl 3ffddhad 70 a9
&l |

IS BYs Ud By W Hafd fearheme— v T e oRar o
T AT T FU A Y BRI A IS g B |

II— HUPI b AIRET P g 18 a9 ¥ 70 a9 & T © Al
qiRaTR® 3 w0 75,000 /— Ui 9§ I HH B, JroTr=iid a1 s | 39
TR WREHR Td AR IRIR AT I (4 b RN & 40T B,
focia FerIar ur SR &, ol W3 & dn W et/ ardsieie
Sy /Al /dre Td WIReROT & SHar) ST BT 1 E o
ATSHT | ST 81 R 8, et 81 il |

S Ao # emesifed et gl fhad ud ddftd A @ forg
arsl STEl i |

URIR 3ABTaT— 3esliad URAR BT JRIAT /ST 3f5id (1 9RED) [0
500 TRI Tb BT AR GEeAT 1 ™ Ud JRaT /1T 315id / URaR
® oW gHTAT & IR W0 25,000/ — b Uraffie fifdbear vd w0 2.

25 <Y dd Jeg I ST AT 3MTaeahd TR BT H0 1.00 AT

Tb DI HH 3T UT PR D |

AT 3MTARUT &l 3[AfS— T SMARVT B (A FRINTA faed, M1 ud a1gd
e gRAISHT AIFQeler, So0 Ud dFT &l & HeI HARUSH
MM JAVSWCST (THO3N0Y0) TXIERT & &I [l & vap av & fog 719
BRI TR §9 YR 9gRIT SIRIT | I8 A1 03 @y + 03 99 ¥ 3ffdred
TET Bl |

gRaR FeRe— 9RaR & srid uRaR &1 gRaar /IS ot (T /H)
IqDI gl /Ui, aifdarfed g, onf3m 4=, gRaar ufd e esrfdarzd g
& BT AT 91 BT A U B B M B |
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Al @1 9T 9 SRSl gIRT SeiRd al SIRRf—
1. YRIORG IWeE (T¥RT /G HYBI & Al § Fe@dar dai2d),
(el ft v DY AT YHAI—TF B FIEIDHAT TE B)
2. TEdIeIeR 9 T 31 YAV U5 (3 & ARl H) |
3. URAR fIaR0T YA UF (P15 TH)
o URAR IReR @ ufer|
* I DTS |
o T TSR /gem Soft ARge gRT SR JHTo7—95
4. 3P YATIT—UF (BIg Uah)
* TSR YA |
o % @ B IS |
e gy 3MMS0SI0 Bhle /drex fove &1 Ufd |
* TR ¥ /s b SrIerd gRT SIRI Y A0 |
o JRIUIE |

o SISfAT SE |

* 3R BT |

* I P |
5. (ar UAOT—UF (39 JIoAT B Mar vEo—us &1 FEiRe) Souo &
FrarRial 8g =1 & ®Ig Ue Rorad =, uar <o 8

* grUe

o SIS TSy

* ITE PBle

o % W B IS

* gl IATS0SI0PBIS

* 3R FTS |

* IU TSR gRT SR ard JH70T—u |

AT Bl faRIydi—

1— e ’fed Glaemge |

2— AW goedr dM—uRaR & JRaar /ST s/l dHI gHedAr H
I /3 qui fAdwaiTar /Rl iR dRers UNTaud /fdl &l [ &
IR JHAM /Al @l § W Jhar /1 fEl § @l gfte &y
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TJHAN /a1 BT @R JhraH / Freel S &1 @@ g1 /F9e o Refa
BT W JHad R AT IR w0 500 oG, Il BFEI A d8UT B
Rerfer § AT RN w0 500 ARF BT 75 YT T Teb 3T BT AR
JHAM I U G B gite B & WR JHd W g IR1 wo 5.00
RGBT 50 Hferd e feam SR |

3— QAT & IW IRAR & RIAT /IUST 35 /IRIR & e & folg
=7

REAT /AR B gHTAT & IWI fAafbedr & foRI—w0 2,50 AR
REAT / AGH JATARIDHATTIR W0 1.00 ARI qeb bl BIFH 37T

9 _ATRY— I8 Aol IRIR & GREFT /IICT o bl AfddTd gE
e T4 9RIR & gRear /RICT 35 a7 YRIR & HaRT bl GHcAl &
SR fafbear gfder vd smawgedgar ®fEm 37 @1 gfaen ga

a’ﬁ_’-ﬁ |”

Detailed and unambiguous procedure for lodging claims,

awarding claims and review in the event of rejection of claim by the insurance

company and other relevant matters including payment of claims and penalty

of Rs.2,500/- per week for non-payment by the petitioner — Insurance

Company, has been provided in the Kisan Bima Yojna, which is part of the

contract between the petitioner and the State Government. The Scheme further

provides the binding effect of the order passed by the District Review

Committee headed by the District Magistrate. The relevant portion of the

Kisan Bima Yojna with respect to rejection of claims, is reproduced below:

“TRCRIY BT FUCH— ST & AUITE 3ferar I qoi MRl IR i
B TAT FRABATSIT BT 1 BRI gRT AEHI A F B UR A
e 3 sregerar § wfoa wfifa @1 fofls i Tt ® TREET

?FT” ”»

Claim process for Person Accidental Insurance
m) In case any discrepancies are found in the claim or if any controversy

arises, the claim shall be investigated and the investigation report shall be
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presented to the concerned committee (headed by District Magistrate). The
Committee shall include:

a. District Magistrate

b. Chief Development Officer

c. Chief Medical Officer

d. Sub- Divisional Magistrate

Representatives of the Insurance Company shall also be invited. The
Committee shall take decision on all the discrepant/Controversial claims.
The Insurance Company shall be bound to adhere to the decision taken by
the Committee and make the payment within one month. In such cases.
Insurance Company shall submit a cheque of amount payable to the District
Magistrate who will hand over the cheque to the concerned Head of the
family/ bread winner/nominee/ legal heir (as applicable) within 15 days.”

13. The aforesaid Kisan Bima Yojna was amended and the
amendment also forms part of the Insurance Contract between the petitioner
and the State Government. Amendments include that income certificate is not
required for B.P.L. card holders, beneficiaries of Samajwadi Pension and
farmers, khatedar/ sah-khatedar. For the purposes of the aforesaid Kisan Bima
Yojna under the agreement, the State Government as per clause (1) of the
agreement, has paid annual insurance premium to the petitioner for Agra
Cluster - Rs. 105,93,81,344/-, Meerut Cluster - Rs. 54,03,58,132/-, Bareilly
Cluster - Rs. 74,22,45,091/-, Kanpur Cluster - Rs. 76,09,84,705/- and Basti
Cluster - Rs.25,74,05,500/-.

14.  From the facts as briefly noted above and the relevant portion of
Kisan Bima Yojna, it is evident that the Yojna, which is part of insurance
contract between the petitioner and the State Government; is an ambitious
insurance for poor people, which has been launched with the pious object of
welfare of the economically weaker, neglected and disadvantageous section of
the society so as to provide them protection of medical/ treatment facility and
to ensure medical facility and economic security to them in the event of
disability or death of the head of the family or bread earner.

15. Undisputedly, the husband of the respondent No.l i.e. the
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deceased was the head of the family/ bread earner. He was a small farmer and
as such in terms of the Kisan Bima Yojna scheme (as amended), no income
certificate was even required. The award made by the respondent No.3, i.e. the
District Review Committee is binding in terms of the afore-quoted clause (m)
of the contract. In terms of the contract, the petitioner was bound to adhere to
the decision of the Committee and make the payment within one month. But
instead of making the payment, the petitioner, as an “ordinary litigant” has
filed the present writ petition on frivolous grounds to drag in litigation the
respondent No.l who is a widow and belongs to socially, economically and

educationally disadvantageous section of the society.

Plight of small farmers/ neglected/ disadvantageous section of the society:-

16. In Bhusawal Municipal Council Vs Nivrutti Ramchandra Phalak
and others, 2014(2) AWC 1407 (SC) (paras 16,17,18), Hon'ble Supreme Court
made certain observations in a land acquisition matter with reference to the

plight of farmers and poor persons of the society. It was observed, as under:

“l6. The judicial process of the court cannot subvert justice for the reason
that the court exercises its jurisdiction only in furtherance of justice. The
State/authority often drags poor uprooted claimants even for payment of a
paltry amount upto this Court, wasting the public money in such luxury
Iitigation without realising that poor citizens cannot afford the exorbitant
costs of Iitigation and, unfortunately, no superior officer of the State is
accountable for such unreasonable conduct. It would be apt to quote the
well known words of Justice Brennan:

“Nothing rankles more in the human heart than a brooding sense of
injustice. lllness we can put up with. But injustice makes us want to pull
things down. When only the rich can enjoy the law, as a doubtfil luxury,
and the poor, who need it most, cannot have it because its expense puts it
beyond their reach, the threat to the continued existence of free democracy
is not imaginary but very real, because democracy’s very life depends upon
making the machinery of justice so effective that every citizen shall believe
in and benefit by its impartiality and fairness.”

17. The fundamental right of a farmer to cultivate his Iand is a part of right
to livelihood “Agricultural land is the foundation for a sense of security and
freedom from fear. Assured possession is a lasting source for peace and
prosperity.” India being predominantly an agricultural society, there is a

WWW. L AWTREND.IN
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“strong linkage between the land and the person’s status in the social
system.” “A blinkered vision of development, complete apathy towards
those who are highly adversely affected by the development process and a
cynical unconcern for the enforcement or the laws lead to a situation where
the rights and benefits promised and guaranteed under the Constitution
hardly ever reach the most marginalised citizens. For people whose lives
and livelihoods are intrinsically connected to the land. the economic and
cultural shift to a market economy can be traumatic.” (Vide: Mahanadi Coal
Fields Ltd. & Anr. v. Mathias Oram & Ors., (2010) 11 SCC 269; and
Narmada Bachao Andolan v. State of Madhya Pradesh & Anr., AIR 2011 SC
1989)
18. A farmer’s life is a tale of continuous experimentation and struggle
for existence. Mere words or a visual can never convey what it means to
live a life as an Indian farmer. Unless one experiences their struggle, that
headache he will never know how it feels. The risks faced by the farming
community are many; they relate to natural calamities such as drought and
floods; high fluctuation in the prices of input as well as output, over which
he has no control whatsoever; a credit system which never extends a helping
hand to the neediest; domination by middlemen who enjoy the fruits of a
farmer’s hard work; spurious inputs, and the recent phenomenon of labour
shortages, which can be conveniently added to his tale of woes. Of late,
there have been many cases of desperate farmers ending their lives in
different parts of the country. The Principles of Economics provides for the
producer of a commodity to determine his prices but an Indian farmer
perhaps is the only exception to this principle of economics, for even getting
a decent price for their produce is difficult for them. Economic growth
through the 1990°s had made India a more market- oriented economy, but
had failed to benefit all Indians equally. The problems that plagued the
farmers several decades ago are still glaringly present today; there is little
credit available. What is available is very expensive. There is no advice on
best practice in conducting agriculture operations. Income through farming
is not enough to meet even the minimum needs of a farming family. Support
systems like free health facilities from the government are virtually non-
existent. The drama of millions leaving their homes in search of jobs, which
are non existent of villages swiftly losing able-bodies of adults, leaving
behind the old, hungry and vulnerable. Families break up as their members
head in diverse directions.

(Emphasis supplied by me)”

Government Insurance Company — whether an ordinary litigant?

17.

Prior to independence, insurance business in India was owned and

operated by private entities. The governing law of insurance in India was still

the Insurance Act, 1938. Post independence, by the Industrial Policy

Resolution 1956, the life insurance industry in India was to be nationalized.
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The Life Insurance Corporation Act, 1956 was passed creating Life Insurance
Corporation as a statutory corporation and the assets of all the private Life
Insurance Companies were transferred to L.I.C. Thereafter, the General
Insurance (Emergency Provisions) Act, 1971 was passed by parliament which
provided for taking over the management of general insurance business.
Initially, the Central Government assumed management of general insurance
business as an initial step towards nationalization. Thereafter, the General
Insurance Business (Nationalization) Act, 1972, was passed. Section 16 of the
Act, 1972 contemplated merger of the private insurance companies into four
insurance companies namely, (a) National Insurance Company Ltd. (b) New
India Assurance Co. Ltd. (c) Oriental Insurance Co. Ltd. and (d) United India
Insurance Co. Ltd. These four insurance companies are fully owned
subsidiaries of General Insurance Corporation of India, which is a
Government company registered under the Companies Act but incorporated as
mandated under Section 9 of the aforesaid Nationalization Act. Thus, the
petitioner — insurance company is fully owned subsidiary of the General

Insurance Corporation of India.

18. Petitioner is a Government Insurance Company. In the case of
Biman Krishna Bose vs. United India Insurance Company Ltd., (2001) 6 SCC
477 (para-3), Hon’ble Supreme Court considered a similar insurance
company, namely United India Insurance Co. Ltd. and held that it is a State
within the meaning of Article 12 of the Constitution of India. It was further
observed that even, in an area of contractual relations, the State and its
instrumentalities are enjoined with the obligations to act with fairness and
must not take any irrelevant and extraneous consideration while arriving at a
decision. Arbitrariness should not appear in their actions or decisions. In
United India Insurance Co. Ltd. Vs. Manubhai Dharmasinhbhai Gajera, (2008)
10 SCC 404 (Paras-25 and 26), Hon’ble Supreme Court held United India
Insurance Company to be State within the meaning of Article 12 of the

Constitution of India and observed that it has been created under the General
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Insurance Business Nationalization Act, 1972 and preamble thereof shows that
it was enacted for achieving certain purposes; economic benefit of the people
and/or group of people, being one of it. It was further observed that there
existed a distinction between a private player in the field and a public sector
insurance company. Whereas a private player in the field is only bound by the
statutory regulations operating in the field, the public sector insurance
companies are also bound by the directions issued by the General Insurance
Corporation as also the Central Government. Public sector insurance
companies being State have a different role to play. It is not to say that as a
matter of policy, statutory or otherwise, the insurance companies are bound to
regulate all contracts of insurance having the statement of Directive Principles
in mind but there cannot be any doubt whatsoever that fairness or
reasonableness on the part of the insurance companies must appear in all of its

dealings.

19. Thus, the petitioner Insurance Company being a Government
Company is not an ordinary litigant. It is State within the meaning of Article

12 of the Constitution of India.

20. In Dilbagh Rai Jerry Vs. Union of India and others, (1974) 3 SCC
554, Hon'ble Krishna Iyer J. (concurring) considered that what should be the

approach of Government in litigation and observed as under:

“The judgment just delivered has my full concurrence but I feel
impelled to make a few observations not on the merits but on governmental
disposition to litigation, the present case being symptomatic of a serious
deficiency. In this country the State is the largest litigant to-day and the huge
expenditure involved makes a big draft on the public exchequer. In the
context of expanding dimensions of State activity and responsibility, is it
unfair to expect finer sense and sensibility in its litigation policy, the
absence of which, in the present case, has led the Railway callously and
cantankerously to resist an action by its own employee, a small man, by
urging a mere technical plea which has been pursued right up to the summit
court here and has been negatived in the judgment just pronounced.
Instances of this type are legion as is evidenced by the fact that the Law
Commission of India in a recent report on amendments to the Civil
Procedure Code has suggested the deletion of Section 80, finding that
wholesome provision hardly ever utilised by Government, and has gone
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further to provide a special procedure for government litigation to highlight
the need for an activist policy of just settlement of claims where the State is
a party. It is not right for a welfare' State like ours to be Janus-faced, and
while formulating the humanist project of legal aid to the poor, contest the
claims of poor employees under it pleading limitation and the like. That the
tendency is chronic flows from certain observations I had made in a Kerala
High Court decision which I may usefully excerpt here "The State, under
our Constitution, undertakes economic activities in a vast and widening
public sector and inevitably gets involved in disputes with private
individuals. But it must be remembered that the State is no ordinary party
trying to win a case against one of its own citizens by hook or by crook; for
the State's interest is to meet honest claims, vindicate a substantial defence
and never to score a technical point or overreach a weaker party to avoid a
Just liability or secure an unfair advantage, simply because legal devices
provide such an opportunity. The State is a virtuous litigant and looks with
unconcern on immoral forensic successes so that if on the merits the case is
weak, government shows a willingness to settle the dispute regardless of
prestige and other lesser motivations which move, private parties to fight in
court. The lay-out on litigation costs and executive time by the State and its
agencies is so staggering these days because of the large amount of litigation
in which it is involved that a positive and wholesome policy of cutting back
on the volume of Iaw suits by the twin methods of not being tempted into
forensic show-downs where a reasonable adjustment is feasible and ever
offering to extinguish a pending proceeding on just terms, giving the legal
mentors of government some initiative and authority in this behalf. I am not
indulging in any judicial homily but only echoing the dynamic national
policy on State litigation evolved at a Conference of Law Ministers of India
way back in 1957. This second appeal strikes me as an instance of disregard
of that policy."

(Emphasis supplied by me)

21. In the case of Mundrika Prasad Singh Vs. State of Bihar, (1979) 4
SCC 701 (para-5, 6, 7), Hon'ble Supreme Court held as under:

“5. The State of Bihar, like many other States in the country, has an
enormous volume of litigation. Government litigation policy is vital for any
State if resources are to be husbanded to reduce rather than increase its
involvement in court proceedings. It is lamentable that despite a national
litigation policy for the States having been evolved at an all-India Law
Ministers' Conference way back in 1957 and despite the recommendations of
the Central Law Commission to promote settlement of disputes where
Government is a party what we find in actual practice is a proliferation of
government cases in courts uninformed by any such policy. Indeed, in this
country where government litigation constitutes a sizeable bulk of the total
volume, it is important that the State should be a model litigant with accent
on settlement. The Central Law Commission, recalling a Kerala decision,
emphasised this aspect in 1973 and went to the extent of recommending a
new provision to be read as Order 27 Rule 5B. The Commission observed:

27.9. We are of the view that there should be some provision emphasising
the need for positive efforts at settlement, in suits to which the Government
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27.10. With the above end in view, we recommend the insertion of the
following rule :-

5-B(1) In every suit or proceeding to which the Government is a party or a

public officer acting in his official capacity is a party, it shall be the duty of
the Court in the first instance, in every case where it is possible to do so

consistently with the nature of the circumstances of the case, to make every
endeavour to assist the parties in arriving at a settlement in respect of the

subject-matter of the suit.

(2) If, in any such suit or proceeding, at any stage it appears to the court that
there is a reasonable possibility of a settlement between the parties, the court
may adjourn the proceeding for such period as it thinks fit, to enable
attempts to be made to effect such a settlement.

(3) The power conferred by Sub-rule (2) is in addition to any other power of
the court to adjourn the proceedings.

6. The relevance of these wider observations is that avoidable Iitigation
holds out money by way of fees and more fees if they are contested cases
and this lures a lawyer, like any other homo economicus, to calculate income
on a speculative basis, as this Government Pleader has done in hoping for a

lakh of rupees.

7. We have been taken through the Bihar Government's rubs for fees of
Government Pleaders in subordinate courts. Rule 115 appetises and is

unrelated to the quantum or quality of work involved nor the time spent. Ad
valorem calculation in fixing fees for land acquisition cases has a tendency
to promote unearned income for lawyers. The petitioner here has presumably
fallen victim to this proclivity. The time has come for State Governments to

have a second economic look not only at litigation policy but lawyer's fees

rules (like Rule 115 in the Bihar instance) especially in mass litigation

involving ad valorem enormity and mechanical professionalism. Even a

ceiling on income from public sector sources may be a healthy contribution

to toning up the moral level of the professional system. After all, the cost of
Jjustice is the ultimate measure of the rule of law for a groaning people.

Government and other public sector undertakings should not pamper and
thereby inflate the system of costs. May be, this petition would not have

been filed had the prospect of income without effort not been offered by
Government Rules.”

(Emphasis supplied by me)

In the case of Urban Improvement Trust, Bikaner Vs. Mohan Lal,

(2010) 1 SCC 512 (paras-10,11, 12), Hon'ble Supreme Court took notice of

unwarranted litigation by Governments and State authorities and held as

under:

“10. Unwarranted litigation by governments and statutory authorities
basically stem from the two general baseless assumptions by their officers.
They are:

(i) All claims against the government/statutory authorities should be viewed
as illegal and should be resisted and fought up to the highest court of the
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land.

(ii) If taking a decision on an issue could be avoided, then it is prudent not to
decide the issue and let the aggrieved party approach the Court and secures a
decision.

The reluctance to take decisions, or tendency to challenge all orders against
them, is not the policy of the governments or statutory authorities, but is
attributable to some officers who are responsible for taking decisions and/or
officers in charge of litigation. Their reluctance arises from an instinctive
tendency to protect themselves against any future accusations of wrong
decision making, or worse, of improper motives for any decision making.
Unless their insecurity and fear is addressed, officers will continue to pass
on the responsibility of decision-making to courts and Tribunals.

11. The Central Government is now attempting to deal with this issue by
formulating realistic and practical norms for defending cases filed against
the government and for filing appeals and revisions against adverse
decisions, thereby, eliminating unnecessary litigation. But, it is not sufficient
if the Central Government alone undertakes such an exercise. The State
Governments and the statutory authorities, who have more litigations than
the Central Government, should also make genuine efforts to eliminate
unnecessary litigation. Vexatious and unnecessary litigations have been
clogging the wheels of justice, for too long making it difficult for courts and
Tribunals to provide easy and speedy access to justice to bona fide and
needy litigants.

12. In this case, what is granted by the State Commission is the minimum
relief in the facts and circumstances, that is to direct allotment of an
alternative plot with a nominal compensation of Rs. 5000/~ But instead of
remedying the wrong, by complying with the decision of the Consumer fora,
the Improvement Trust is trying to brazen out its illegal act by contending
that the allottee should have been protested when it illegally laid the road in
his plot. It has persisted with its unreasonable and unjust stand by indulging
in unnecessary litigation by approaching the National Commission and then
this Court. The Trust should sensitise its officers to serve the public rather
than justify their dictatorial acts. It should avoid such an unnecessary
litigation.”

23. In the case of Gurgaon Gramin Bank Vs. Khajani, (2012) 8 SCC
781 (para-2), Hon'ble Supreme Court considered the approach of Government

to litigate in small and trivial matters and held as under:

“2. Number of litigations in our country is on the rise, for small and trivial
matters, people and sometimes Central and State Governments and their
instrumentalities Banks, nationalized or private, come to courts may be due
to ego clash or to save the Officers' skin. Judicial system is over-burdened,
naturally causes delay in adjudication of disputes. Mediation centers opened
in various parts of our country have, to some extent, eased the burden of the
courts but we are still in the tunnel and the light is far away. On more than
one occasion, this Court has reminded the Central Government, State
Governments and other instrumentalities as well as to the various banking
institutions to take earnest efforts to resolve the disputes at their end. At
times, some give and take attitude should be adopted or both will sink.
Unless, serious questions of law of general importance arise for
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consideration or a question which affects a large number of persons or the
stakes are very high, courts' jurisdiction cannot be invoked for resolution of
small and trivial matters. We are really disturbed by the manner in which
those types of matters are being brought to courts even at the level of
Supreme Court of India and this case falls in that category.”

(Emphasis supplied by me)

24. In the case of Punjab State Power Corporation Ltd. Vs. Atma
Singh Grewal, (2014) 13 SCC 666 (paras 8 to 14), Hon'ble Supreme Court
noted the fact that courts are burdened with unnecessary litigation primarily
for the reason that the Government or P.S.Us., etc. decide to file appeals even
when there is absolutely no merit therein. Hon'ble Supreme Court further

observed as under:

“8. 1t is not the first time that the Court had to express its anguish. We would
like to observe that the mind set of the Government agencies/undertakings in

filing unnecessarily appeals was taken note of by the Law Commission of
India way back in 1973, in its 54th report. Taking cognizance of the
aforesaid report of the Law Commission as well as National Litigation

Policy for the States which was evolved at an All India Law Ministers
Conference in the year 1972, this Court had to emphasize that there should
not be unnecessary litigation or appeals. It was so done in the case of
Moundrika Prasad Singh v. State of Bihar, 1979 (4) SCC 701. We would also
like to reproduce the following words of wisdom expressed by Justice V.R.

Krishna Iyer, who spoke for the Bench, in Dilbagh Rai Jarry v. Union of
India and Ors. 1974 (3) SCC 554.:(SCC p.562, para 25).

But it must be remembered that the State is no ordinary party trying to win a
case against one of its own citizens by hook or by crook; for the State's
Interest is to meet honest claims, vindicate a substantial defence and never to
score a technical point or overreach a weaker party to avoid a just liability or
secure an unfair advantage, simply because legal devices provide such an
opportunity. The State is a virtuous litigant and looks with unconcern on
Immoral forensic successes so that if on the merits the case Is weak,
government shows a willingness to settle the dispute regardless of prestige
and other lesser motivations which move private parties to fight in court.
The lay out on litigation costs and executive time by the State and its
agencies is so staggering these days because of the large amount of litigation
in which it is involved that a positive and wholesome policy of cutting back
on the volume of law suits by the twin methods of not being tempted into
forensic show downs where a reasonable adjustment is feasible and ever
offering to extinguish a pending proceeding on just terms, giving the legal
mentors of government some initiative and authority in this behalf.

9. In its 126th Report (1988), the Law Commission of India adversely
commented upon the reckless manner in which appeals are filed routinely.
We quote hereunder the relevant passage therefrom:

“2.5. The litigation is thus sometimes engendered by failing to perform duty
as if discharging a trust. Power inheres a kind of trust. The State enjoys the
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power to deal with public property. That power has to be discharged like a

trust keeping in view the interests of the cesti que trust. Failure on this front
has been more often commented upon by the court which, if it was taken in

the spirit in which it was made, would have long back energised the
Government and the public sector to draw up its litigation policy. When
entirely frivolous litigation reaches the doorsteps of the Supreme Court, one
feels exasperated by the inaction and the policy of do nothingness evidenced
by blindly following litigation from court to court. Dismissing a Special
Leave Petition by the State of Punjab, the Court observed that the deserved
defeat of the State in the courts below demonstrates the gross indifference of
the administration towards litigative diligence. The court then suggested
effective remedial measures. It may be extracted: (SCC p.69, para 4)

4. We [would] like to emphasize that Government must be made
accountable by parliamentary Social audit for wasteful Iitigative expenditure
inflicted on the community by inaction. A statutory notice of the proposed
action under Section 80 CPC is intended to alert the state to negotiate a just
settlement or at least have the courtesy to tell the potential outsider why the
claim is being resisted. Now Section 80 has become a ritual because the
administration is often unresponsive and hardly lives up to parliament’s
expectation in continuing Section 80 in the Code despite the Central Law
Commission's recommendations for its deletion. An opportunity for setting
the dispute through arbitration was thrown away by sheer inaction. A
Iitigative policy for the State involves settlement of governmental disputes
with citizens in a sense of conciliation rather than in a fighting mood.

Indeed, it should be a directive on the part of the State to empower its law
officer to take steps to compose disputes rather than continue them in court.

We are constrained to make these observations because much of the
Iitigation in which governments are involved adds to the case load
accumulation in courts for which there is public criticism. We hope that a
more responsive spirit will be brought to bear upon governmental litigation

so as to avoid waste of public money and promote expeditious work in

courts of cases which deserve to be attended to.

Nearly a decade has passed since the observations but not a leaf has turned,

not a step has been taken, and the Law Commission is asked to deal with the
problem!

2.6. A little care, a touch of humanism, a dossier of constitutional philosophy
and awareness of futility of public litigation would considerably improve the
situation which today is distressing. More often it is found that utterly
unsustainable contentions are taken on behalf of Government and public
sector undertakings.

10. Even when Courts have, time and again, lamented about the frivolous
appeals filed by the Government authorities, it has no effect on the
bureaucratic psyche. It is not that there is no realisation at the Ievel of policy
makers to curtail unwanted Government litigation and there are deliberations
in this behalf from time to time. Few years ago only, the Central
Government formulated National Litigation Policy, 2010 with the
"vision/mission" to transform the Government into an efficient and
responsible litigant. This policy formulated by the Central Government is
based on the recognition that it was its primary responsibility to protect the
rights of citizens, and to respect their fiindamental rights and in the process it
should become "responsible litigant". The policy even defines the expression
responsible litigant' as under:

“Responsible litigant"” means-
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(i) That litigation will not be resorted to for the sake of litigating.

(ii) That false pleas and technical points will not be taken and shall be
discouraged.

(iii) Ensuring that the correct facts and all relevant documents will be placed
before the Court.

(iv)That nothing will be suppressed from the Court and there will not
attempt to mislead any court or tribunal.

2. That Government must cease to be a compulsive litigant. The philosophy
that matters should be left to the courts for ultimate decision has to be
discarded. The easy approach, "Let the Court decide"”, must be eschewed and
condemned.

3. The purpose underlying this policy is also to reduce government litigation
in courts so that valuable court time would be spent in resolving other
pending cases so as to achieve the goal in the national legal mission to
reduce average pendency time from 15 years to 3 years. Litigators on behalf
of the Government have to keep in mind the principles incorporated in the
national mission for judicial reforms which includes identifying bottlenecks
which the Government and its agencies may be concerned with and also
removing unnecessary government cases.

Prioritisation in litigation has to be achieved with particular emphasis on
welfare legislation, social reform, weaker sections and senior citizens and
other categories requiring assistance must be given utmost priority.”

11. This policy recognises the fact that its success will depend upon its strict
implementation. Pertinently there is even a provision of accountability on
the part of the officers who have to take requisite steps in this behalf. The
policy also contains the provision for filing of appeals indicating as to under
what circumstances appeal should be filed. In so far as service matters are
concerned, this provision lays down that further proceedings will not be filed
in service matters merely because the order of the Administrative Tribunal
aftects a number of employees. Also, appeals will not be filed to espouse the
cause of one section of employees against another.

12. The aforesaid litigation policy was seen as a silver living to club
unnecessary and uncalled for litigation by this Court in the matter of Urban
Improvement Trust, Bikaner v. Mohan Lal 2010 (1) SCC 512 in the
following manner:(SCC p. 516, para 11)

“l1. The Central Government is now attempting to deal with this issue by
formulating realistic and practical norms for defending cases filed against
the Government and for filing appeals and revisions against adverse
decisions, thereby eliminating unnecessary litigation. But it is not sufficient
if the Central Government alone undertakes such an exercise. The State
Governments and the statutory authorities, who have more litigations than
the Central Government, should also make genuine efforts to eliminate
unnecessary litigations. Vexatious and unnecessary litigations have been
clogging the wheels of justice for too long, making it difficult for courts and
tribunals to provide easy and speedy access to justice to bona fide and needy
Iitigants.”

13. Alas, inspite of the Government's own policy and reprimand from this
Court, on numerous occasions, there is no significant positive eftect on
various Government officials who continue to take decision to file frivolous
and vexatious appeals. It imposes unnecessary burden on the Courts. The
opposite party which has succeeded in the Court below is also made to incur
avoidable expenditure. Further, it causes delay in allowing the successful
litigant to reap the fruits of the judgment rendered by the Court below.
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14. No doubt, when a case is decided in favour of a party, the Court can
award cost as well in his favour. It is stressed by this Court that such cost
should be in real and compensatory terms and not merely symbolic. There
can be exemplary costs as well when the appeal is completely devoid of any
merit. [See Rameshwari Devi v. Nirmala Devi (2011) § SCC 249].
However, the moot question is as to whether imposition of costs alone will
prove deterrent? We do not think so. We are of the firm opinion that
imposition of cost on the State/PSU’s alone is not going to make much
difference as the officers taking such irresponsible decisions to file appeals
are not personally affected because of the reason that cost, if imposed,
comes from the government's cofters. Time has, therefore, come to take next
step viz. recovery of cost from such officers who take such frivolous
decisions of filing appeals, even after knowing well that these are totally
vexatious and uncalled for appeals. We clarify that such an order of recovery
of cost from the officer concerned be passed only in those cases where
appeal is found to be ex-facie fiivolous and the decision to file the appeal is
also found to be palpably irrational and uncalled for.”

(Emphasis supplied by me)

25. Thus, the petitioner insurance company not being an ordinary
litigant and more particularly bound by the insurance contract (as briefly noted
above) should not have filed the present frivolous writ petition to challenge
the impugned contractually “binding order”. The conduct of the petitioner in
filing the present writ petition deserves to be condemned inasmuch as a
frivolous writ petition has been filed to drag in litigation the respondent No.1
who is a widow and belongs to economically weaker and socially and

educationally disadvantageous section of the society.

Applicability of National Litigation Policy:-

26. The petitioner being a subsidiary of the Central Government
owned Corporation i.e. General Insurance Corporation of India and being
State within the meaning of Article 12 of the Constitution of India, must
adhere to the National Litigation Policy, 2009 formulated by the Central
Government. The relevant portion of the National Litigation policy is

reproduced below:
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"National Litigation Policy

'Introduction

Whereas at the National consultation for strengthening the judiciay toward
reducing pendency and delays held on October 24/25, 2009, the Union
Minister of Law and Justice, presented resolutions which were adopted by
the entire conference unanimously.

And wherein the said resolution acknowledged the initiative undertaken by
the Government of India to frame the National Litigation Policy with a view
to ensure conduct of responsible litigation by the Central Government and
urges every State Government to evolve similar policies.

The National Litigation Policy is as follows:

The Vision/Mission

1. The National Litigation Policy is based on the recognition that the
Government and its various agencies are the pre-dominant litigants in courts
and Tribunals in the country. Its aim is to transform the Government into an
efficient and responsible litigant. This policy is also based on the recognition
that it is the responsibility of the Government to protect the rights of
citizens, to respect fundamental rights and those in charge of the conduct of
the Government litigation should never forget this basic principle.

"Efficient litigant" means

Focusing on the core issues involved in the litigation and addressing them
squarely.

Managing and conducting litigation in a cohesive, co-ordinated and time-
bound manner.

Ensuring that good cases are won and bad cases are not needlessly
persevered with.

A litigant who is represented by competent and sensitive legal persons:
competent in their skills and sensitive to the facts that the Government is
not, an ordinary litigant and that a litigation does not have to be won at any
COSt.

"Responsible litigant" means

That Iitigation will not be resorted to for the sake of litigating.

That false pleas and technical points will not be taken and shall be
discouraged.

Ensuring that the correct facts and all relevant documents will be placed
before the court.

That nothing will be suppressed from the court and there will be no attempt
to mislead any court or tribunal.

That nothing will be suppressed from the court and there will be no attempt
to mislead any court or tribunal.

2. The Government must cease to be a compulsive litigant. The philosophy
that matters should be left to the courts for ultimate decision has to be
discarded. The easy approach, "Let the court decide" must be eschewed and
condemned -

3. The purpose underlying this policy is also to reduce Government
litigation in courts so that valuable court time would be spent in resolving
other pending cases so as to achieve the goal in the National Legal Mission
to reduce the average pendency time from 15 years to 3 years. Litigators on
behalf of the Government have to keep in mind the principles in corporated
in the National mission for judicial reforms which includes identifying
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bottlenecks which the Government and its agencies may be concerned with
and also removing unnecessary Government cases. Prioritisation in litigation
has to be achieved with particular emphasis on welfare legislation, social
reform, weaker sections and senior citizens and other categories requiring
assistance must be given utmost priority.”

27. The aforesaid National Litigation Policy clearly provides that the
Government should be a responsible litigant and should not involve in
frivolous litigation. Prioritisation in litigation has to be achieved with
particular emphasis on welfare legislation, social reform, weaker sections and
senior citizens and other categories requiring assistance must be given utmost

priority.

28. Apart from the fact that the petitioner was bound by the
impugned binding order under the terms of contract of insurance, the
petitioner should also have adhered to the litigation policy and should have
acted fairly and as a responsible litigant. The National Litigation Policy
recognises that it is the responsibility of the Government to protect rights of
citizens, to respect fundamental rights and those in-charge of the conduct of
litigation should never forget this basic principle. Filing of the present writ
petition shows that the petitioner has not only dis-respected the insurance
contract between it and the State-Government but also acted unfairly against

the rights of the claimant, i.e. respondent No.1.

Insurance Contract:-

29. In contract of insurance, rights and obligations are strictly
governed by the policy of insurance, vide Deokar Export (P) Ltd. Vs. New
India Assurance Co. Ltd., (2008) 14 SCC 598 (para-14). While construing the
terms of a contract of insurance, the words used therein must be given
paramount importance, and it is not open for the Court to add, delete or
substitute any words. It is also well settled that terms of the insurance policy

have to be strictly construed in order to determine the extent of the liability of
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the insurer. The endeavour of the Court should always be to interpret the
words used in the contract in the manner that will best express the intention of
the parties. The contract must be read as a whole. It is not permissible for the
court to substitute the terms of the contract itself. No exceptions can be made
on the ground of equity. These principles are well settled. Reference in this
regard may be had to the judgments of Hon’ble Supreme Court in the case of
Export Credit Guarantee Corporation vs M/S. Garg Sons International (2014)
1 SCC 686 (Paras-10 to 13), Industrial Promotion and Investment Corporation
of Orrisa vs. New India Assurance Co. Ltd. (2016) 15 SCC 315 (paras-9 to
13), General Assurance Society Ltd. vs Chandumull Jain And Anr, 1966 SC
1644 (para-11), Suraj Mal Ram Niwas Oil Mills Pvt. Ltd. Vs. United India
Insurance Co. Ltd., (2010) 10 SCC 567 (paras- 23 to 26), M/S Sumitomo
Heavy Industries Ltd vs Oil & Natural Gas Company, (2010) 11 SCC 296
(para-36) and Vikram Greentech (I) Ltd. & Anr. vs New India Assurance Co.
Ltd. (2009) 5 SCC 599 (para-17).

30. We have extracted certain relevant portion of the insurance
contract between the petitioner and the State Government. As per terms of the
afore-noted contract, income certificate in case of farmers, is not required. The
husband of the respondent No.l was a farmer. That apart, even if he is
assumed as labourer, yet the income of the entire family had not exceeded
Rs.75,000/- as per own report of the petitioner dated 04.10.2019 and the report
of the investigator of the petitioner dated 25.11.2019 as noted in the impugned
order. As per terms of contract of insurance, the petitioner is bound by the
order of the respondent No.3 and was also bound to make payment within the
time specified failing which penalty of Rs.2,500/- per week is payable to the
claimant and yet the petitioner has filed the present writ petition instead of
making the payment to the respondent No.1. Thus, the present writ petition is

a frivolous writ petition. Consequently, it deserves to be dismissed with cost.

31. For all the reasons stated above, the writ petition is dismissed
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with cost of Rs.5,000/-. The petitioner shall comply with the impugned order
and shall make the payment of awarded amount and the penalty to the
respondent No.1 forthwith.

Order Date :- 25.01.2021
NLY





