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Case :- WRIT - C No. - 12574 of 2020

Petitioner :- M/S Paramount Prop Build Pvt. Ltd Through
Its Signatory Mr. Anil Kumar Gupta

Respondent :- State Of U.P. And 49 Others

Counsel for Petitioner :- Syed Imran Ibrahim,Gaurav
Tripathi

Counsel for Respondent :- C.S.C.,Ajeet Kumar
Singh,Archana Singh,Wasim Masood

Hon'ble Surya Prakash Kesarwani,J.
Hon'ble Dr. Yogendra Kumar Srivastava,J.

1. Heard learned counsel for the petitioner, learned
Standing Counsel for the respondent no. 1 and Sri Wasim

Masood, learned counsel for the respondent no. 3.

2.  The petitioner is promoter of 'Paramount Golf Foreste'
project. The respondent nos. 4 to 50 are allottees, who have
filed complaints before the Real Estate Regulatory Authority,
Gautam Budh Nagar. By the impugned orders, the authority
has directed the petitioner to handover possession of the
apartments to the allottees within sixty days and also to pay

interest on delayed completion of project.

3. Aggrieved with the impugned orders, the petitioners

have filed present writ petition.

4.  This Court specifically confronted the learned counsel
for the petitioners with the provisions of Section 43 (5) of
the Real Estate (Regulation and Development) Act, 2016
(hereinafter referred to as 'the Act, 2016) and as to whether
the petitioner would exercise the option to avail the remedy
of appeal but the learned counsel for the petitioner stated

that he desired to raise a challenge to the jurisdiction of the
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authority to pass the impugned orders and in light of the
same, he may be permitted to press the writ petition and

therefore the writ petition may be heard.

5.  With the consent of learned counsel for the parties, the
writ petition is being finally heard without calling for a

counter affidavit.

6. Briefly stated facts of the present case are that the
petitioner is promoter of 'Paramount Golf Foreste' project for
construction of apartments. The respondent nos. 4 to 50
booked the apartments with the petitioner. The petitioner
issued allotment letters dated 10.08.2011 to them. However,
the petitioner could not complete the project within the
given time and could not handover possession of the
apartments to the allottees. Consequently, the respondent
allottees filed complaint before the Real Estate Regulatory
Authority, Gautam Budh Nagar alleging that the completion
of project is delayed by more than four years and they
claimed interest and possession of the apartments. Before
the authority, the petitioner raised objection as to the
jurisdiction on the ground that the project in question does
not fall within the definition of 'ongoing project' as defined
in Rule 2 (h) of the Uttar Pradesh Real Estate (Regulation
and Development) Rules, 2016 (in short 'the Rules, 2016).
The authority considered the evidence on record and also
the facts noticed in the inspection made by the technical
team on 24.07.2019 and recorded a finding of fact that the
project is still incomplete and some No Objection Certificates
(for short 'NOC') including NOC of fire fighting etc. relating
to some technical work had not been obtained. The
authority recorded findings of fact and passed the impugned

orders dated 18.10.20109.
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7.  Aggrieved with the impugned orders dated 18.10.2019
directing the petitioner to handover the possession of the
apartments to the allottees within sixty days and to pay
interest on delayed completion of project, the petitioner has

filed the present writ petition.

8. Learned counsel for the petitioner submits that the
project of the petitioner is not 'ongoing project' inasmuch as
the petitioner had applied for completion certificate with the
Uttar Pradesh State Industrial Development Corporation on
13.10.2016 and therefore in terms of the provisions of Rule
2 (h) of the Rules, 2016, the project in question is not
'ongoing project’ and consequently, the project was not
required to be registered under Section 3 (1) of the Act,
2016, and the RERA Authority did not have the jurisdiction

to look into the complaint made by the allottees.

9. No other submissions have been made before us by

learned counsel for the petitioners.

10. We have carefully considered the submissions of

learned counsel for the petitioners.

11. The provisions of Sections 3 and 59 of the Act, 2016
which are relevant for the purposes of the controversy

involved in the present writ petition, are reproduced below:-

“3. Prior registration of real estate project with Real
Estate Regulatory Authority—(1) No promoter shall
advertise, market, book, sell or offer for sale, or invite
persons to purchase in any manner any plot, apartment or
building, as the case may be, in any real estate project or
part of it, in any planning area, without registering the real
estate project with the Real Estate Regulatory Authority
established under this Act:

Provided that projects that are ongoing on the date of
commencement of this Act and for which the completion
certificate has not been issued, the promoter shall make an
application to the Authority for registration of the said
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project within a period of three months from the date of
commencement of this Act:

Provided further that if the Authority thinks necessary, in
the interest of allottees, for projects which are developed
beyond the planning area but with the requisite permission
of the local authority, it may, by order, direct the promoter
of such project to register with the Authority, and the
provisions of this Act or the rules and regulations made
thereunder, shall apply to such projects from that stage of
registration.

(2) Notwithstanding anything contained in sub-section (1),
no registration of the real estate project shall be required
(a) where the area of land proposed to be developed does
not exceed five hundred square meters or the number of
apartments proposed to be developed does not exceed
eight inclusive of all phases:

Provided that, if the appropriate Government considers it
necessary, it may, reduce the threshold below five hundred
square meters or eight apartments, as the case may be,
inclusive of all phases, for exemption from registration
under this Act;

(b) where the promoter has received completion certificate
for a real estate project prior to commencement of this Act;

(c) for the purpose of renovation or repair or re-
development which does mnot involve marketing,
advertising selling or new allotment of any apartment, plot
or building, as the case may be, under the real estate
project.

Explanation.—For the purpose of this section, where the
real estate project is to be developed in phases, every such
phase shall be considered a stand alone real estate project,
and the promoter shall obtain registration under this Act
for each phase separately.

59. Punishment for non registration under section 3—
(1) If any promoter contravenes the provisions of section 3,
he shall be liable to a penalty which may extend upto ten
percent of the estimated cost of the real estate project as
determined by the Authority.

(2) If any promoter does not comply with the orders,
decisions or directions issued under sub-section (1) or
continues to violate the provisions of section 3, he shall be
punishable with imprisonment for a term which may
extend upto three years or with fine which may extend
upto a further ten percent of the estimated cost of the real
estate project, or with both.”
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12.  We may also advert to Rule 2 (h) of the Rules, 2016.

“2(h) ‘"ongoing project" means a project where

development is going on and for which completion

certificate has not been issued but excludes such projects

which fulfill any of the following criteria on the date of

notification of these rules:

(i) where services have been handed over to the Local

Authority for maintenance.

(i) where common areas and facilities have been handed

over to the Association for the Residents Welfare

Association for maintenance.

(iii) where all development work have been completed and

sale/lease = deeds of sixty percent of the

apartments/houses/plots have been executed.

(iv) where all development works have beencompleted and

application has been filed with the competent authority for

issue of completion certificate.”
13. It has been admitted before us that clauses (i), (ii) and
(iii) of Rule 2 (h) of the Rules, 2016 are not attracted in the
present case and that the claim of the petitioner for
exclusion from the definition of 'ongoing project' is on the
basis of clause (iv) of Rule 2 (h) of the ground that the
petitioner had already filed an application before the

competent authority for issuance of completion certificate.

14. In the impugned orders, the authority has recorded a
finding of fact based on consideration of relevant evidence
on record including the inspection report dated 24.07.2019
that the project is still incomplete. The finding recorded by
the authority in the impugned orders that the project is still
incomplete and occupancy certificate has yet not been issued
is the finding of fact based on consideration of evidence on
record. For ready reference, the relevant portion of one of
the impugned orders dated 18.10.2019 passed in Complaint
No. N.C.r. 144030381/2019 (Pinki Sharma and others Vs.

M/s Paramount Probuild Private Ltd.) is reproduced below.

“gH T W IRdfdd Refa e &9 & forw uiferevor @ s o
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3R ¥ fauel grT g, 1. T4, 3. Sl Al # QA% 01.05.2017 ¥ g4
SHT BRI T AL aﬁaﬁ%ﬁaﬁ%%mw
I O f6 —»RR A% Aifiéfhae, foge aifidfhae, SRfeT
Je ifiefbede, JU Ud gollfaag Aifdfhae anfe & 7R &1 =AY |
M W fuell gRT SfaR IC[SAT 3UTCH=T, WIS g 3Mid @ fR-eHAT
e yHToT uH Qi 26.12.2017, AR —U & ARTIHT Td GRel
UHOT 9o f&FTd 15.09.2018, TfESTUT 5 o foiwe &1 fRRieror ysmor
g3 fedid 07.11.2017, IifESiug 4 o foge &1 fARIET0T gHOT U
fodid 07.11.2017, IRIST We &1 RO yHqor 93 feAid 11.01.
2018, & BRMA RIS & T, W< W U Td SOl
Aifiefhahe, gguor T, gafaRer fawmT, GRUiE iRl @ srmfea
JATOT UF @1 Uit <IiRge A8 &l TR g | faue g 9o @l
AT HREAT AT fh BRR YA, gd H Uifdeal IR B T
| SWRIGT THOT T3 & U B89 & SURIG UIRIHRoT & Yo
AP & W H IJg TAT 9T YT H Smr fh faue @
GRITST f&ie 01.05.2017 ¥ gd Tl o 3R A /A & AFDI
Bl a1 qof By fauell gRT Y ULTH.ams ST &l A B 3Mda
fhar | U | YW AT I8 g AT ® b ueEia aRaren
BT XF H USghd BT ST ST 7 |

g9 AfaRed WfdexoT &1 Gie &1 IR I fAd 24.07.2019 &I
THATd! SH gRT Rl Sird Rl 1, STId] ST TRaT Suoter
M & gearg g8 uran f& uRasr § go 8 Sfer, o fF Sfar —
A.B,C,D,0AK,PINE #m @& fifeqd ¥ ok ficomet dge ¥

efR— OAK & amid 9R fode digg =9, H & ua forge &
JTRee 2 IR AW fode # #abdhd SR BMT a1l © | Sfdv—

PINE$W7WWWW@W% 4 forge
PRI & 9 A9 3 forge # wrd opf gof g @ ® | <SR-
AB,CD & =id & drd qof 8, s SfaRi H 2 fode H
ﬁwmméa1mmm@ﬂtﬁmmﬁé
SfaRi & 3ravid arfY Brgaor =T &t 3 Qﬁ’ﬁ[?

I
STET oIReT | frhy & ®9 # I8 Uy AT fh uRASTHT & el
aft frator Rl o 6 fore @) Sereie M, ﬁ»‘f%rf%mao‘m‘m%
aﬁw%|wmﬁv$mﬁaﬂﬁwmm
W%awwﬁ%ﬁaﬁwaﬁ?ﬁwaﬁﬁ I el
T@%lwﬁaﬁwwawmagﬂé’r T & far < <@ 2
S A | ¥E W W g b gRISHEr ol gui 8l @ SR go
TR &1 BRR TSN U fhar Sy o) 99 2 |

dg Al Seorem ® fF Sovo —wwer (s wd fawm)
frraett, 2016 @ faw 2(h) & T @ 3raid SIFMIST URATSH
ST gRFIRT v gU aR 3rgare W & I 8, S f fefaa 28—

(h) "ongoing project" means a project where
development is going on and for which completion
certificate has not been issued but excludes such
projects which fulfill any of the following criteria on
the date of notification of these rules:

(i) where services have been handed over to the
Local Authority for maintenance.

(i) where common areas and facilities have been
handed over to the Association for the Residents
Welfare Association for maintenance.

(iii) where all development work have been
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completed and sale/lease deeds of sixty percent of
the apartments/houses/plots have been executed.

(iv) where all development works have
beencompleted and application has been filed with
the competent authority for issue of completion
certificate.

Iqd | 2 (h) (iv) where all development works have been
completed and application has been filed with the
competent authority for issue of completion certificate @&
T UeTa URATSHT & |1 fadrd R orfl gof =18 fohd 1
IR fauell g1 fa=r < . & A=l qoi fba gy 4. 9 59 3,
9. T, . S W B emaed fhar war ® o f sfua W@ R
fquell gRT RIS B USHHRY B OH & G H Ue @
AT WHRIfGT B T | T H YT IRASHT B T H Uofiaror
IR ST 3rUferd 2 |

UTSrReT § fquell & gRATST & T H Silg & QR g8 aea
W gerer § amyr g 6 fdue grr uRasrm Golf foreste @&
USIIARYT B Yd H 3AMde fBar Tar o, e uRASHT Bl Yol
B S B SMaTIS Aferd vd uaiRadrd quf 9 89 & &R
fquelt &1 aRATST gofipd 81 g3 | U RUIE & AJAR A
Wl vd ded dex e 13062011 | 7 a9 d@ & AU B
fquell grr srfaRed fAmier 8 gaRifera waa AMfes W &A@ 04.01.

o [N

2013 B Ragse W U @1 T, W] AFEE Ud A= olex
® fOWRO g WeH UIeRoT ¥ Al Ue™ T8l @l M|
Al T wd ol Aificfhae Ud BRR Y.L Ul T8l SRl
T W H oA e wu | emel g, uRAor @
BT / SNRU=N yAT o W T8 form w2 fauell \ued
MyenRadrsil Td awdd AfFel@l &I Ul & URATSTT BN T H
Uofipd R gARad @ |
31 T RASHT W & SAGR # 8| SWEaR 4 W
BIAT & b URISHT BT T H Usligrd BT ST AEeId & 3R
fuel gRT 7 AfAfTH A aRT — 3 FT Ioewta fHAr T B IfH
eI IR SRS afReiorr @t ooft # omar 21 g9 v
H —aar (Afaa vd faer) ifaf—m 2016 &1 gRT —03 &1 Ugl
ST 3T AeedqUl &, ForaH T w0 ¥ Jeelgd o fh—
REGISTRATION OF REAL ESTATE PROJECT AND
REGISTRATION OF REAL ESTATE AGENTS.
3.—(1) No promoter shall advertise, market, book,
sell or offer for sale, or invite persons to purchase in
any manner any plot, apartment or building, as the
case may be, in any real estate project or part of it,
in any planning area, without registering the real
estate project with the Real Estate Regulatory
Authority established under this Act:

Provided that projects that are ongoing on the date
of commencement of this Act and for which the
completion certificate has not been issued, the
promoter shall make an application to the Authority
for registration of the said project within a period of
three months from the date of commencement of
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this Act:

Provided further that if the Authority thinks
necessary, in the interest of allottees, for projects
which are developed beyond the planning area but
with the requisite permission of the local authority, it
may, by order, direct the promoter of such project to
register with the Authority, and the provisions of this
Act or the rules and regulations made thereunder,
shall apply to such projects from that stage of
registration.

(2) Notwithstanding anything contained in sub-
section (1), no registration of the real estate project
shall be required —

(a) where the area of land proposed to be developed
does not exceed five hundred square meters or the
number of apartments proposed to be developed
does not exceed eight inclusive of all phases:

Provided that, if the appropriate Government
considers it necessary, it may, reduce the threshold
below five hundred square meters or eight
apartments, as the case may be, inclusive of all
phases, for exemption from registration under this
Act;

(b) where the promoter has received completion
certificate for a real estate project prior to
commencement of this Act;

(c) for the purpose of renovation or repair or re-
development which does not involve marketing,
advertising selling or new allotment of any
apartment, plot or building, as the case may be,
under the real estate project.

Explanation.—For the purpose of this section, where
the real estate project is to be developed in phases,
every such phase shall be considered a stand alone
real estate project, and the promoter shall obtain
registration under this Act for each phase separately.

sHH W IRTEIE By o1 Raa wWie doide —@vs a1
JureHe BI g, f[aea g fasmus anfe 7 &x wel ufder
IR IR Unided & IVWgeA Bg W wifde aftfa 2|
SR & uifderl & AR U Wl giotded ST RIS
D o § FElerd 8 g W1 o 9 Yd wed UIrah]oT | gofar
T O T el gor 2| fauell @1 v uniee & wwy H
HerH WIIENT W qUIAT GEIOT U5 31 O UT AEl g ¥ U H
Yo diotde, TR RIS 819 & $RU 39 WR ARFE &
e ] R | forehyd: ffafem @ gR1— 3 4 afofa uifder=r &
AR Uy Uit T @ gRfT # o | IRRLIE B Ay
2| fuel ol aResT @ W1 # gofierer e gRfad o |
T g fauell o1 gRI— 3 & el IRRLIHR0T 7 fHy I & HRT
IAFRM P IRI— 59 B AT IUS BN AT | JWRH B
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gRI— 59 H WE HU Y Ieaiiad o fdb—
59—(1) If any promoter contravenes the provisions
of section 3, he shall be liable to a penalty which
may extend upto ten percent of the estimated cost of
the real estate project as determined by the
Authority.

(2) If any promoter does not comply with the orders,
decisions or directions issued under sub-section (1)
or continues to violate the provisions of section 3, he
shall be punishable with imprisonment for a term
which may extend upto three years or with fine
which may extend upto a further ten percent of the
estimated cost of the real estate project, or with
both.

SWF] H I8 W ¢ b AT Pl TYIdD gR—3 S UGl Bl
Jocigd BRAT &, d 98 U el R & fag S uifdremer gRr
TAT TR J—AFIGT URIGHT DI JJAT AN ® 10 Ufrerd
qds @ B DI, IR BN |

g, W 59 G § gdde b fdog qUsicdd hRIdie] 6
BU fes ARRIMUT PR URAGHT Bl W H USiigd BRI, AT 8l
THd! FABHR IRASHT & USHHRIT & T H  MaeddH
HIRIATE! PN |
HEE S T, 9 | Re fUde sHie 908 /2018" AIgHIS
OH @ foeg WeRTte R¥a wee iiREl g 3" & UdRuT |
SR MU= UIRd 3T f&Aid 31.07.2018 H JE # W<
foar T & 6 W A el RIaT wee doided & fawg o
IR gRT GAals &I ol Fahell & | WK 2 & YA Uoldeq
T [awg W WRHRY gRT GAalg &I ol APl & We & (&
U Uoide @ W H IWRes 9 B9 HH B AN W
Rrarrasdt gRT IRgd Rrerd sRAeR T8 & 57 daar © | fued
gRT U= gfare U9 ¥ Fode & wU ¥ ¥ T Gl & ey

o

fasip 31.01.2019, RIGRIT FT— 9201819806 WHIR TR &M
MR difdes H 41 fquell gR1 o 921 A W o & 3700
RIS gut 3R faAid 13.10.16 BT 96 §RT gofdr U191 U5 =G
3maed fhar < gt &, e MR Auel grr fad ™ 921 &
IMER W fbar T, W=y 96 H USSR b i B S B
S Yo f®HRI & e § I8 737 927y &6 gk
gt B iR onfl famra & aRy oW rfl AW B o1y
golae & e WRgd Riead X1 H gAars arg 8 | fquell o
3MUfcd WeR MY 78l & | degaR fdwg do 1 e e smar

K

As noticed above, Section 3 of the Act, 2016 provides

for prior registration of real estate projects with the Real

Estate Regulatory Authority, and in terms of sub-section (1)

thereof no promoter shall advertise, market, book, sell or

offer for sale, or invite persons to purchase in any manner

any plot, apartment or building, as the case may be, in any
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real estate project or part of it, in any planning area, without
registering the real estate project with the Real Estate

Regulatory Authority established under the Act.

16. Under the proviso to sub-section (1) in respect of
projects that are ongoing on the date of commencement of
the Act and for which the completion certificate has not
been issued, the promoter shall make an application to the
Authority for registering the said project within a period of
three months from the date of commencement of the Act.
This is subject to certain exclusions provided for under the
Rule, which are as follows :-

(i) where services have been handed over to the Local
Authority for maintenance.

(i) where common areas and facilities have been
handed over to the Association or the Residents
Welfare Association for maintenance.

(iii) where all development work have been completed
and sale/lease deeds of sixty percent of the
apartments/houses/plots have been executed.

(iv) where all development works have been
completed and application has been filed with the
competent authority for issue of completion certificate.
17. Clause (iv) of Rule 2 (h) excludes from the ambit of
the term 'on going project', such projects where all
development works have been completed and application

has been filed with the competent authority for issue of

completion certificate.

18. It therefore follows that in the case of a project where
all development works have not been completed, the mere
filing of an application with the competent authority for
issuance of completion certificate would not bring it out
from the purview of an 'ongoing project', as defined under

Rule 2 (h) of the Rules, 2016. Such projects would
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accordingly be held to be 'ongoing projects' and in terms of
the proviso to Section 3 (1) of the Act, 2016, the promoter
would be liable to make an application to the authority for
registration of the said project within the stipulated time

period.

19. In the instant case, the findings recorded by the RERA
Authority which are based on a consideration of the material
evidence on record are to the effect that the development
works in respect of the project were not completed.
Accordingly, the project cannot be said to be excluded under
Rule 2 (h). The project has therefore rightly been held to be
an 'ongoing project' within the meaning of Rule 2 (h) and it
would require registration under the proviso to Section 3 (1)
of the Act, 2016. Accordingly the matters pertaining thereto
would fall within the jurisdiction of the RERA Authority.

20. The impugned orders passed by the RERA Authority,

therefore, cannot be held to be without jurisdiction.

21. Counsel for the petitioner has not been able to point
out any material error or perversity in the findings of fact
recorded by the RERA Authority, in this regard, in the

impugned orders.

22. Under the circumstances, no interference can be made
with the impugned orders under Article 226 of the
Constitution of India inasmuch as the matter is concluded by

findings of fact.

23. For all reasons aforestated, the writ petition is

dismissed.
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